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I. Introduction

For centuries, people have been oppressed, discriminated, and forced to flee their homes
because of conflict, political, racial, and religious persecutions, natural disasters, and
inhuman treatment in their societies. In exile, they tried to seek either refuge or the protection

of other countries.!

Since the Treaty of Westphalia in 1648, the refugee regime has progressed a lot with the
modern state system, mirroring changes in international law, politics, economics, and
ideology.? The modern legal system can be traced back nearly 100 years to the League of
Nations’ (the predecessor of the United Nations (hereafter UN”)) which adopted the first
international treaty on the status of refugees, the 1933 Convention Relating to the
International Status of Refugees. # The 1933 Convention’s Preamble mentions the
establishment of the Nansen International Office for Refugees (the predecessor of the United
Nations High Commissioner for Refugees (hereafter ‘UNHCR’)) under the authority of the
League of Nations. 3 The 1933 Convention was a major turning point in refugee protection,®
serving as a model for the 1951 Convention Relating to the Status of Refugees (hereafter
‘CSR51°)7 which was adopted in the aftermath of World War I1, following the displacement

of 40 million refugees across Europe.® The CSR51 was created with greater detail to

! E.g. When Muslim persecution increased in Makkah, in 629, Muslims fled to Abyssinia (known today to
be in Ethiopia), where a Christian king known as the Negus respected their right to practice their faith in
peace; Following the Alhambra Decree, an edict issued on 13 March 1492, by which Spain expelled all
Jews from its territory, many Jews fled to Muslim societies where they found refuge; The Non-refoulment
principle was applied during the Anglo-Spanish War (1625-1630).

2 Fassbender, Bardo. “Westphalia, Peace of (1648).” Max Planck Encyclopedias of International Law. Oxford
Public International Law, Oxford University Press, 2011. Retrieved from
https://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/1aw-9780199231690-¢739  Accessed 2
December 2021.

3 Barnett, Laura. “Global Governance and the Evolution of the International Refugee Regime”. International
Journal of Refugee Law, Vol. 14, no. 2/3, 2002, p.1.

4 League of Nations, Convention Relating to the International Status of Refugees, (adopted 28 October 1933,
entered into force on 13 June 1935) 159 LNTS 3663. This convention has been signed by 9 States and ratified
by 8 states, i.e., Belgium, Bulgaria, Czechoslovakia, Denmark, France, Italy, Norway, and UK some of which
made important reservations.

’ Goodwin-Gill, Guy S. “The International Law of Refugee Protection.” The Oxford Handbook of Refugee and
Forced Migration Studies, Edited by Elena Fiddian-Qasmiyeh, et al, 2014. Retrieved from
https://www.oxfordhandbooks.com/view/10.1093/oxfordhb/9780199652433.001.0001/oxfordhb-
978019965243 Accessed 2 December 2021; The Nobel Prize. “Nansen International Office for Refugees:
History.” Retrieved from https://www.nobelprize.org/prizes/peace/1938/nansen/history/ Accessed 2 December
2021.

¢ Jaeger, Gilbert “On the history of the international protection of refugees.” IRRC September 2001, vol. 83, no 843,
p.727.

7UN General Assembly (hereafter ‘UNGA’), 1951 Convention relating to the Status of Refugees (adopted 28
July 1951, entered into force 22 April 1954) 189 UNTS 137.

8 Fengler, Susanne & Monika Lengauer. “Matters of Migrants and Refugees - Challenges of the 21st Century.”
Reporting on Migrants and Refugees Handbook for Journalism Educators, edited by Susanne Fengler et al.
UNESCO, 2021, p. 21.




consolidate the existing international instrument and broaden its scope to include additional
groups of refugees, as well as to establish a uniform legal status for the existing groups of
‘United Nations protected persons’ within the contracting states.® It should be noted that the
CSR51 had both a temporal and a geographic limitation. Accordingly, one is only recognized
as a refugee in relation to events that occurred in Europe prior to 1 January 1951. Such
restrictions were lifted sixteen years later, with the adoption of the 1967 Protocol Relating
to the Status of Refugees.!? The latter broadened the scope of the CSR51 and removed the
geographical and time constraints. Article 1 of the 1967 Protocol states that countries that
ratify it agree to abide by the CSR51 as well — even if they are not parties to it. As a result,
it is only through the 1967 amendments that the CSRS51 has truly become a valuable

universal instrument for refugee protection.

Today, despite the development of the international refugee protection system through
the adoption of a number of regional and international instruments, obtaining asylum in a
number of countries is becoming increasingly difficult. While the general idea that
persecuted people should be granted asylum is universally recognized, the source of the
debate lies in the specific details. Against this background, asylum issues are currently

regarded as the European Union (hereafter ‘EU’)’s most serious challenge.

1. Choice of the subject

The year 2015 will be remembered as the year when an unprecedented number of asylum
seekers arrived in the EU, causing a crisis. The issue of dealing with asylum seekers has
dominated Western headlines, calling into question the EU’s asylum and refugee policies.
Several points are at the root of the distortions in the EU asylum system and explain many
of the tensions and divisions among EU member States when it comes to addressing asylum

challenges.

The Visegrad group (hereafter the ‘“V4 group’)'! took a strong and distinct stance on the
hotly debated issue. The group’s position principally contradicted the open-door policy
attributed to other EU countries such as Germany and Sweden, and as a result, the four
countries and their suggestions sparked interest throughout Europe and the world. A variety

of new policy proposals were made in all four countries to stem the influx of asylum seekers.

° Weiss, Paul. “The International Protection of Refugees.” The American Journal of International Law, vol. 48, no. 2,
1954, p.193.

10 UNGA, Protocol Relating to the Status of Refugees, (adopted 31 January 1967 entered into force 4 October
1967) 606 UNTS 267.

' Hungary, Poland, the Czech Republic, and Slovakia make up this group.



Despite the fact that the policy change’s orientation was similar across the four countries,
the policy instruments chosen, the tools and mechanisms developed for their
implementation, as well as the style and content of policy actors attempting to legitimize
public discourses, differed. The V4 group appears to have enacted restrictive asylum
policies. The question that arises is: what does a restrictive asylum policy mean? There is no
precise definition of restrictive asylum policy, but it can be defined as a policy that prioritizes
border security control over the protection of asylum seekers.!? Restrictive policies and
practices can be divided into four categories: those designed to deter irregular migrants,
whether genuine asylum seekers or not; those designed to expedite the consideration of
applications by those asylum seekers who do manage to reach their destination or to shift
the determination procedure to other countries; restrictive interpretations of international
refugee law (hereafter ‘IRL’), particularly the refugee definition; and deterrence measures
for asylum seckers awaiting a decision.!? Generally, the restrictive asylum policy can be

interpreted as the inverse of the ‘generous asylum policy’!'* or the open door asylum policy. '

The restrictive asylum policies are generally characterized by a securitizing trend. Hence,
the four countries’ asylum policies appear to be categorized in the context of securitization
and protection of national identity and culture with regards to both its policies and rhetoric.
On the one hand, it is assumed that the four countries should have inclusive asylum policies
since they are built upon EU and international obligations and principles. On the other hand,
it is argued that the V4 countries have the right to control their borders and decide whom
they want to exclude, isolate, ban, or impose restrictions on. As states become increasingly
preoccupied with irregular migration, it has become increasingly difficult to strike a balance
between national sovereignty and border security, while also guaranteeing the right to seek
asylum. This makes the interpretation of the V4 asylum policies during the 2015 refugee

crisis and its aftermath a particularly intriguing case.

12 Boswell, Christina. “The ‘External Dimension’ of EU Immigration and Asylum Policy.” International
Affairs, vol. 79, no. 3, 2003, pp. 619-622 ; Jeannet, Anne-Marie ef al. “What Asylum and Refugee Policies Do
Europeans Want? Evidence from a Cross-National Conjoint Experiment.” European Union Politics, vol. 22,
no. 3, 2021, pp. 357.

13 Committee on Migration, Refugees and Demography. “Restrictions on asylum in the Member States of the
Council of Europe and the European Union.” Doc. 8598, 21 December 1999. para.3.

14 Stern, Rebecca. ““Our Refugee Policy is Generous”: Reflections on the Importance of a State’s Self-Image.”
Refugee Survey Quarterly, Vol. 33, no.1, 2014, pp. 25-43.

15 Koca, Burcu Togral. “Deconstructing Turkey’s “Open Door” Policy towards Refugees from Syria.”
Migration Letters, vol.12, no. 3, 2015, pp.209-225; Sinambela, Stivani Ismawira. “Migrant Crisis, Open Door
Policy Analysis.” Jurnal Power in International Relations, vol. 2, no. 1, 2017, pp.50-68.



2. Objective of the thesis

This thesis aims to explain how, in theory and practice, the V4 countries’ asylum policies

shifted in a restrictive direction following the 2015 refugee crisis, and whether or not this

has harmed the right to seek asylum. More specifically, the objectives of this thesis are:

a.

To examine and interpret the international legal framework that protects asylum
seekers. It will investigate IRL and other areas of public international law that can
help to support and strengthen IRL’s application and interpretation. A special focus
will be on how international human rights law (hereafter ‘IHRL”) can be best applied
to strengthen the protection of asylum seekers at all stages of the refugee cycle. It
will also demonstrate how IRL can draw on international criminal law (hereafter
‘ICL’) when determining which individuals are ineligible for refugee status under
Article 1F(a) of the CSR51.

To describe how the V4 group develops a more restrictive asylum policies, and the
reasons that the four countries advocated to legitimize the restriction of the right to
seek asylum.

To highlight how some of the V4 countries’ legislation and measures to protect their
borders, public security, national order, and cultural identity may, in some cases, can

amount to a violation of their international and EU obligations.

3. Hypothesis

Following the 2015 refugee crisis, the V4 countries enacted restrictive asylum policies in

order to protect their national security, public order, and cultural identity. However, it

appears that the V4 countries failed to strike a fair balance between their legitimate national

interests and their international obligations related to the protection of asylum seekers

recognized by the CSR51 and its 1967 Protocol, as well as the various human rights

instruments.

4. Research questions

This thesis focuses on asylum seekers’ protection and their right to seek asylum in the V4

countries. The research questions for this thesis are formulated as follows:

Question 1: How does IRL progress in its interactions with other areas of public international

law, particularly IHRL and ICL?



Assessing the relationships between IRL, IHRL, and ICL is essential for identifying the full
range of states’ obligations and, as a result, informing their practice toward asylum seekers.
As the CSR51 provides asylum seekers very few rights, one side of the debate views human
rights guarantees as representing a complimentary source of legal protection for asylum
seekers. While IRL and ICL may serve distinct functions, the CSR51’s use of ‘serious
crimes’ as grounds for denial of refugee status in Article 1F(a) results in interaction between

the two areas.

Question 2: What are the organizational frameworks of the V4’s asylum policies made up
of?

The V4 countries’ legal frameworks governing asylum are aligned with key EU legislation,
both Regulations and Directives, concerning international protection of asylum seekers. As
a result, policy harmonization, or the establishment of common minimum European
standards for asylum seeker protection, occurred in the V4 countries. Also, the four countries
are part of the CSR51, and the central international human rights treaties concerning the

protection of asylum seekers.
Question 3: What is the reasoning behind the V4 countries’ restrictive asylum policies?

By answering this question, the thesis seeks to provide an overview of the key reasons behind
the V4’s restrictive asylum policy. Since the 2015 refugee crisis, the V4 group has been
widely criticized from all sides, including EU institutions and other EU Member States, for
its lack of solidarity; however, little effort has been made to truly understand why those
countries are restricting their asylum and refugee policy. That’s why it’s important to go
beyond the rhetoric and get to the facts and realities of this restrictiveness. It makes more
sense to look for factors generally believed to influence asylum policy at the regional or state
level as individual host governments are still regarded as ‘the agents primarily responsible
for refugee policies’ even in the EU, !¢ especially that the Common European Asylum
System has failed because of the growing challenges that Member States have faced in the

aftermath of a significant increase in the number of asylum applications.

The V4 group has advanced political, ideological, and cultural explanations for the
states’ willingness to reduce the capacity to admit asylum seekers and recognized refugees,

this has been a prominent argument among governments favouring restrictive asylum

16 Jacobsen, Karen. “Factors Influencing the Policy Responses of Host Governments to Mass Refugee
Influxes.” International Migration Review, vol. 30, no. 3, 1996, p. 656.



policies. 7 Besides that, the V4 group supported the policy of externalization of the
outsourcing of asylum policies to third countries. The general changes in asylum policies
and asylum legislation in the V4 group will be identified and discussed in the thesis. Since
the refugee crisis of 2015, the evolution of the V4 countries’ rules on asylum and borders
can be represented as a story of continuous tightening of access to territory and asylum

procedures.

Question 4: To what extent are the V4’s asylum policies compliant with EU and

international obligations?

The thesis will question the legality of certain legal and practical measures enacted in the
aftermath of the 2015 refugee crisis, such as the denial and deterrence of access to asylum
procedures, detention, and push-back of asylum seekers. Indeed, certain amendments to the
V4 group’ asylum legislation, as well as the enactment of new legislation, demonstrate a
significant incompatibility between national, EU, and international rule of law regarding the
fundamental rights and status of asylum seekers.'® Because of the restrictive nature of post-
crisis asylum policies, it appears that there is a lack of national protection of asylum seekers’
fundamental rights in the V4 group in some cases. Besides, the practice of the V4 countries
revealed a rather restrictive application and interpretation of international instruments that

apply directly or indirectly to asylum seekers.

Question 5: What is V4’s position on the Global Compact on Refugees?

It has been argued that the 2015 refugee crisis, as well as the need to outline a series of short-
and long-term measures to address upcoming refugee crises, was one of the factors that
pushed the Global Compact for Refugees (hereafter ‘GCR’)’s adoption.!® It appears that the
V4 group’s position and approach in relation to this soft agreement should be examined. By
examining the V4 group’s position on the GCR we tested, on the one hand, the degree of

unification of the V4 countries as a group toward asylum issues, and on the other, the extent

17 Sandelind, Clara. “Can the welfare state justify restrictive asylum policies? A critical approach.” Ethical
Theory and Moral Practice, vol.22, no.2, 2019, p. 331.

18 Nagy, Boldizsar. “Sharing the Responsibility or Shifting the Focus? The Responses of the EU and the
Visegrad Countries to the Post-2015 Arrival of Migrants and Refugees.” Global Turkey in Europe issue
working paper 17, Central European University, Budapest, 2017, pp. 2-15.

19 Carlier, Jean-Yves et al. “From the 2015 European “Migration Crisis” to the 2018 Global Compact for
Migration: A Political Transition Short on Legal Standards.” International Journal of Sustainable
Development Law and Policy, vol. 16, no.1, 2020, pp. 37-81.



to which the GCR could make a difference in government policy and practice, and whether

it is ultimately improving asylum seekers’ protection.

Question 6: To what extent can the V4 asylum policy influence the development of new EU
asylum policy?

The different EU Member States’ positions on asylum policy created political tension
throughout the EU. According to Agustin and Jergensen, ‘from an EU perspective, the worst
aspect was that the EU had lost its legitimacy and was met by a lack of trust in combination
with a reluctance of governments to cooperate with one another.”?? The restrictive asylum
policy taken by some Member States, including the V4 group, have already had some
success in the EU, elevating the issue to the top of the agenda. It is impossible to deny that
the V4 group has a clear vision and shared agenda for the future of their asylum policy. The
group is more than just a policy recipient in the EU; it is also a policy shaper in the field of
asylum. The group was successful in promoting the concept of ‘flexibility’ or ‘effective

solidarity’ as a comprehensive asylum strategy in the V4 group and throughout the EU.?!

This regional cooperation contributes to the ambition of influencing the EU’s present and
near future on asylum issues. In the EU and elsewhere, there is a growing trend toward more
restrictive asylum policies.?? Strict controls are implemented through various tactics such as
visa regimes, carrier sanctions, and ‘push-back’ operations by EU Member State border
authorities, to deter asylum seekers from accessing EU Member State territory to access

asylum procedures and claim asylum.

Question 7: How can the V4 group improve the alignment of international treaties and

existing asylum policy?

To avoid undermining the international regime for refugee protection, it is essential to ensure
that states’ legitimate security interests are consistent with all of their obligations under
international treaties to which they are parties, and that border controls do not
indiscriminately affect asylum seekers in need of international protection. Ensuring that the

rights granted to asylum seekers under EU and international law are fully respected on the

20 Agustin, Oscar Garcia & Martin Bak Jergensen. Solidarity and the ‘Refugee Crisis’ in Europe, Palgrave
Macmillan, 2018, p.18.

2! European Commission. “New Pact on Migration and Asylum: A fresh start on migration in Europe.”
Retrieved from https://ec.europa.eu/info/strategy/priorities-2019-2024/promoting-our-european-way-
life/new-pact-migration-and-asylum_en Accessed 17 December 2021.

22 Hatton, Timothy J. “Asylum Migration to the Developed World: Persecution, Incentives, and Policy.” The
Journal of Economic Perspectives, vol. 34, no. 1, 2020, pp. 75-93.




one hand, while maintaining national security, cultural and religious identity on the other,
appears to be a ‘difficult formula’ in the context of the V4 group. In the context of the V4
group, it appears that there is no balanced approach focusing on both national security, public
order, and national identity protection on the one hand, and international protection on the
other. Recognizing that state security and international protection are complementary and
mutually reinforcing, and that asylum seekers ‘protection can be reconciled with state

security interests,’?3 is essential.

5. Research methodology
This thesis presents a policy approach to the protection asylum seekers in the V4 group. The
study will be pursued principally from an explanatory approach drawing on existing
literature such as doctrine, jurisprudence, and other legal sources of international law such
as treaties, conventions, and the relevant secondary sources of EU law such as directives,
regulations, as applicable. It will be carried out in an empirically qualitative manner under
the premise of positivist epistemology. It is positivist because the answer is limited to what
can be observed in the social world. Qualitative methods will be used to collect and analyse
data from the literature on IRL, EU asylum policy, and V4 country asylum policies. In this
type of study, the importance of qualitative approaches cannot be overstated. By
purposefully selecting settings and informants that differ from one another, qualitative
research seeks to make the most of a plethora of specific information that can be derived
from and about that context. ?* Qualitative methods are strongly intertwined with
interpretative epistemology, which primarily refers to data collection and analysis methods

that rely on discernment as well as the importance of meaning.

Thus, in this thesis, qualitative content analysis will be used to conduct a systematic
analysis of qualitative data. The goal in this case is to describe how the V4 countries have
developed restrictive policies on asylum policy since the 2015 refugee crisis, as well as to
discuss the points of divergence and convergence between the four countries’ policies. It is
important to mention that the emphasis will be placed separately on each of the V4 countries.
However, the disparity between some aspects of their asylum policy will be highlighted at
times, while it will be overlooked at others. In other words, the V4 group will be viewed as

a deviant case throughout the dissertation because it appears to be the only group in the EU

23 Sadako Ogata. “Opening Comments, Report of the Regional Meeting on Refugee Issues in the Great
Lakes.”1998.
24 Babbie, Earl. The Practice of Social Research. Wadsworth Publishing, 2003, p.277.



that reject the open door policy during the 2015 refugee crisis. This position puts V4 in the
spotlight and demonstrates publicly the group’s repeated opposition to the open-door policy,
making the group a meaningful targeted study case. It will, also, examine the extent to which

these policies are in full compliance with EU and international norms and standards.

It is important to note that secondary sources will be massively used, but primary sources
will include UN and EU documentation, as well as V4 government publications, official
statements by leaders in the V4 countries, official publications and interview in national
media, public speeches and appearances, transcripts of speeches addressing governments,
parliaments and cabinets, and official documents such as the joint statements of the V4
group, as applicable. The thesis will cover, on the one hand, an overview of these four
countries’ national legislation, and, on the other, the V4 official speeches and documents
from early 2015 to December 2021. These sources are an important component of the

evidential value required for this study.

The use of content analysis is important because, researchers can get material on
decision-making without interviewing the decision-makers. As it can be challenging for the
academic researcher to interview directly heads of states and government representatives,

the analysis of the official statements is the preferred alternative to collect data on the official
stances and opinions of such elites. The limitation of this method is the limited availability
of material and the fact that it does not provide primary data to the researcher. Furthermore,
the language barrier is difficult to overcome because we are dealing with four different
countries and languages. In addition, this thesis will not be based on fieldwork or

questionnaires.
6. Structure and demarcation of the thesis

The thesis will be divided into seven chapters. The introductory chapter covers: the choice
of subject; objective of the thesis; hypothesis; the research questions; the research
methodology; structure and demarcation of the thesis; and the outlay of the subsequent
chapters. The second chapter of the thesis will provide an analysis of IRL. It will attempt to
cut through the complexities of the IRL by clearly examining its current legal and normative
framework. The third chapter will cover the organizational framework of the EU’s asylum
and refugee policy as well as the organizational framework of the V4 asylum policies. The
second and third chapters are crucial because this thesis is predicated on the assumption that

V4 asylum policy cannot be thoroughly studied unless it is contextualized in relation to other



regimes, both EU and international. The fourth chapter looks at how the 2015 refugee crisis
influenced Visegrad’s asylum policies. It will focus on the various factors that led the four
countries to adopt a rather restrictive asylum policy and reject the open-door policy. The
fifth chapter questions the legality of certain legal and practical measures enacted in the
aftermath of the 2015 refugee crisis, as well as their compatibility with the Visegrad group’s
EU and international obligations. The sixth chapter reveals the V4 groups’ position on GCR
and identifies some of its potential legal and political implications, if any. The last chapter,
chapter seven, is a summary and findings of the entire thesis, based upon the research
question and secondary questions posed at the outset. It will also make an attempt to propose

some de lege ferenda proposals.

Three demarcations will be used to direct this thesis: conceptual, geographic, and
temporal demarcations. Conceptually, the focus of this thesis is on international protection
rather than on migration in general. While there is some overlap, it is important to keep
categories of migrants separated as we cannot assume that all movements across
international borders raise the same issues. It will be clarified in the following chapter that
‘asylum seekers’ and ‘refugees’ are not ‘migrants,” and this distinction is essential. It will be
assumed for the sake of this thesis that those rejected at the V4 group’s border were, in fact,
seeking asylum. It should be noted, however, that some of them would probably not meet

the criteria for refugee status if admitted to the national territory.

Geographically, this thesis will concentrate on asylum seekers in the V4 group. It would
attempt to capture the geographical context of the V4 group, with the caveat that it would be
avowedly EU-centric. This will be achieved by investigating and integrating various legal
disciplines, such as international law, EU law, and the V4 group’s domestic law. In this
regard, it is essential to know that the Visegrad Group, Visegrad Four, or V4 is an informal
regional format of cooperation between the four Central European countries: Poland, the
Czech Republic, Slovakia, and Hungary, which are not only linked by neighbourhood and
similar geopolitical situation but above all by common history, traditions, culture, and

values. 2° The four countries joined the EU in 2004, and their membership in the EU opened

25 According to some, the Visegrad Group’s origins can be traced back to 1335, when John of Luxembourg,
King of Bohemia, Charles I, King of Hungary, and Casimir III, King of Poland met in Visegrad to strengthen
relations and cooperation between the three Central European kingdoms. Source: The Central European Free
Trade Agreement. Source: “The Visegrad Group and The Central European Free Trade Agreement.”
Retrieved from https://www.cvce.eu/en/collections/unit-content/-/unit/df06517b-babc-451d-bafo6-
a2d4b19c1c88/6edd6d7a-aa5a-4b7b-86bd-7268a36170cb 6 December 2021; Visegrad Group. “History of the
Visegrad Group.” Retrieved from https://www.visegradgroup.eu/history/history-of-the-visegrad 25 January
2022.

10



up a number of new topics that have strengthened V4-based cooperation.?® These topics
included politics and economics, as well as culture and foreign policy. The 2015 refugee
crisis marks a special period in the Visegrad Group’s history, as the group’s focus broadened
to include a new topic: asylum and migration policy.?” The four countries identified their
common interests and goals at the start of the crisis, and began to collaborate more closely
and develop common positions. 2 In February 2016, they successfully denied the
implementation of the provisional mechanism for the mandatory relocation of asylum
seekers?® due to the sharp increase of asylum applications,?® and later in March 2019, they
succeeded in effectively taking this topic off the agenda of the EU Council meeting.?! Since

then, the V4 was portrayed as the ‘castle where the Central EU was born.”32

The temporal demarcation is the 2015 refugee crisis. The study will thus highlight the
recent regulations and legislation, as well as several amendments to existing asylum laws
that have been implemented in the V4 group in the aftermath of the 2015 refugee crisis. In
this thesis, the term ‘Refugee Crisis of 2015,’33 also known as ‘the 2015 European Refugee

2 EUR-Lex. “The 2004 enlargement: the challenge of a 25-member EU.”; Braun, Andras “The European
Union and the V4 Fifteen Years Together Part 2.” AJKC Digital. 2019. Retrieved from
https://digitalistudastar.ajtk.hu/en/research-blog/the-european-union-and-the-v4-2  Accessed 8 December
2021.

2" The Visegrad Group. “Joint Statement of the Heads of Government of the Visegrad Group Countries.” 4
September 2015. Retrieved from

https://www.visegradgroup.eu/calendar/2015/joint-statement-of-the-150904 25 January 2022.

28 Macek, Lukas. “What is Left of the “Visegrad Group™?”. Democracy and citizenship. Policy Brief, Institute
Jacques Delors, Paris, March 2021, p. 5. Retrieved from https:/institutdelors.cu/wp-
content/uploads/2021/03/PB_210311_ What-is-left-of-the-Visegrad-Group_Macek EN.pdf = Accessed 25
January 2022.

2 The Visegrad Group. “Joint Statement on Migration.” 15 February 2016. Retrieved from
https://www.visegradgroup.eu/calendar/2016/joint-statement-on Accessed 25 January 2022; Maciej
Duszczyk, et al. “From mandatory to voluntary. Impact of V4 on the EU relocation scheme.” European Politics
and Society, vol. 21, no.4, 2020, pp.470 -474; Selo Sabi¢, Senada. “Implementation of Solidarity and Fear the
Relocation of Refugees in the European Union.” Friedrich-Ebert-Stiftung, Zagreb, 2017, pp.1-3. Retrieved
from https://library.fes.de/pdf-files/bueros/kroatien/13787.pdf Accessed 25 January 2022.

30 Zachova, Aneta et al. “V4 united against mandatory relocation quotas.” Visegrad INFO, 13 July 2018.
Retrieved  from  https://visegradinfo.eu/index.php/archive/80-articles/566-v4-united-against-mandatory-
relocation-quotas. Accessed 9 December 2021.

31 Janning, Josef & Méller, Almut .“Untapped potential: How new alliances can strengthen the EU.” European
Council on Foreign Relations. 2019.

Retrieved from https:/ecfr.eu/publication/untapped potential how_new_alliances_can_strengthen_the eu/
Accessed 9 December 2021.

2Thorpe, Nick. “Visegrad: The castle where a Central European bloc was born.” BBC. 21 February 2016.
Retrieved from https:/www.bbc.com/news/magazine-35613206 Accessed 10 December 2021.

$3Zanfrini, Laura. “Europe and the Refugee Crisis: A Challenge to Our Civilization.” UN. Retrieved from
https://www.un.org/en/academic-impact/europe-and-refugee-crisis-challenge-our-civilization ~ Accessed 4
December 2021; Amaro, Silvia. “Europe fears a repeat of 2015 refugee crisis as Afghanistan collapses.”
CNBC. 18 August 2021. Retrieved from https://www.cnbc.com/2021/08/18/europe-fears-a-repeat-of-2015-
refugee-crisis-as-afghanistan-collapses.html  Accessed 4 December 2021; Jones, Will, et al. “Europe’s
Refugee Crisis: Pressure Points and Solutions.” American Enterprise Institute, Washington, 2017, pp.1-16.
Retrieved from https://www.aei.org/wp-content/uploads/2017/04/Europes-Refugee-Crisis.pdf?x91208 4
December 2021; Bolliger, Larissa, & Arja R. Aro. “Europe’s Refugee Crisis and the Human Right of Access to
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Crisis,”?* ‘humanitarian crisis’ 3° or ‘the European Migrant Crisis,’?® ‘the EU migration
crisis’37 refers to the period beginning in January 2015 when 1.3 million people sought
asylum in Europe, the highest number since World War I1.38 The term ‘crisis’ is not neutral.
It is, however, used to situate this work within the discourse that has developed around this
catchphrase in the media, the public, and most importantly in academia. According to some
academics, the crisis stems not from the arrival of the ‘wave of people,” but rather from the
failure to deal with external pressures that have caused the number of asylum seekers to
skyrocket,?® and from the failure to build a fully functional common asylum system.*? For
instance, Gunnarsdottir observes that the 2015 European Refugee Crisis, was caused by the
reaction of European States as well as the EU, rather than the inflow of people itself.*! In the

same vein, Roth argues that if there is a crisis, it is one of politics rather than capacity.*?

Health Care: A Public Health Challenge from an Ethical Perspective.” Harvard Public Health Review, vol. 20,2018,
pp. 1-11.

3 “The 2015 European Refugee Crisis.” The University of British Colombia. Retrieved from
https://cases.open.ubc.ca/the-2015-european-refugee-crisis/ Accessed 4 December 2021; Kiirschner Rauck,
Kathleen & Kvasnicka, Michael “The 2015 European Refugee Crisis and Residential Housing Rents in
Germany.” IZA Institute of Labour Economics, Bonn, 2018, p.l. Retrieved  from
https:/ftp.iza.org/dp12047.pdf Accessed 4 December 2021.

35 Abbott, Esme. “Europe’s Refugee Crisis Is a Crisis of Humanity, not Migration.” Impakter. 16 October 2021
Retrieved from https://impakter.com/europes-refugee-crisis-lacks-humanity/ Accessed 4 December 2021.

3¢ Tagliapietra, Alberto. “The European Migration Crisis: A Pendulum between the Internal and External
Dimensions.” Istituto Affari Internazionali, Rome, 2019, pp. 1-2.

37 Parkes, Roderick & Pauwels, Annelies. “The EU Migration Crisis: Getting the Numbers Right.” European Union
Institute for Security Studies, Paris, 5 April 2017, pp.1- 4.

3% Dumont, Jean-Christophe & Scarpetta, Stefano. “Is this humanitarian migration crisis different? Migration
Policy Debates.” The Organization for Economic Co-operation and Development, 2015, p.1. Retrieved from
https://www.oecd.org/migration/Is-this-refugee-crisis-different.pdf Accessed 4 December 2021.

3 Servent, Ariadna Ripoll. “The EU’s refugee ‘crisis’: Framing policy failure as an opportunity for success.”
Politique Européenne, vol.3, no. 65, 2019, p.191; Karolewski, Ireneusz Pawel & Roland Benedikter. “Europe’s
Refugee and Migrant Crisis: Political Responses to Asymmetrical Pressures.” Karolewski, Ireneusz Pawel &
Benedikter, Roland. “Europe’s refugee and migrant crisis Political responses to asymmetrical pressures.”
Politique Européenne, 2018/2, n. 60, 2018, pp. 109-105.

40 Trauner, Florian. “Asylum policy: the EU’s ‘crises’ and the looming policy regime failure.” Journal of
European Integration, vol.38, no.3, 2016, p.311.

41 Kristinardéttir Gunnarsdéttir, Arndis Anna. “The 2015 Migrant Crisis as an Identity Crisis for Iceland.” The
Small States and the European Migrant Crisis, edited by Tomas Joensen et al. Palgrave Macmillan, 2021, pp
191-192.

42 Roth, Kenneth. “The Refugee Crisis That Isn’t.” Huffington Post. 3 September 2015. Retrieved from
https://www.huffpost.com/entry/the-refugee-crisis-that-isnt b_8079798 Accessed 5 December 2021.
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II. Observations on International Refugee Law

1. Overview

This chapter attempts to cut through the complexities of the IRL by clearly demonstrating
its current legal and normative framework. IRL may be viewed as a distinct field of
international law dealing with a specific matter. It ‘is designed only to provide a back-up
source of protection to seriously at-risk persons.’** More specifically, it protects people

seeking asylum from persecution as well as those who have been recognized as refugees.

After World War II, the CSR51 and UNHCR were established to provide a permanent
framework for dealing with the refugee problem. The UNHCR was obliged to reconsider its
definitions, laws, and policies after the Cold War, and the larger progressing regime must
give way to a form of global governance. It has had a greater impact on the implementation
of national law and policy.** Since then, IRL has continued to evolve over years.*> Notably,
as it evolves, the IRL is becoming increasingly entwined with various field of international
law. International law scholars contend that IRL has a relationship and interaction with IHRL
and ICL.

A starting point will be the clarification of the term ‘asylum seeker’. There is a lot of
misunderstanding about the distinction between an ‘asylum seeker’, a ‘refugee’, and a
‘migrant’, the terms are frequently used interchangeably or incorrectly (2). Besides, this
chapter will attempt to analyse the dynamism of IRL by interpreting this field of international
law through the lens of various approaches and schools of thought. This divergence of
interpretation is visible in the way certain specific IRL concepts are understood. It will begin
by examining how natural law and positive law have influenced IRL. Later, it will
demonstrate how, over time, a growing body of literature has emerged that goes beyond the
dominant positivist legal approaches, focusing on interdisciplinarity (3). This Chapter will
also seek to explore the interdisciplinary exchange between IRL and IHRL, and ICL. It
argues that the interaction between IRL and other field of law is not one of fragmentation,

conflict, parallelism, or convergence, but rather one of complementarities. All three field of

43 Hathaway, James C. “International Refugee Law: The Michigan Guidelines on the Internal Protection
Alternative.” Michigan Journal of International Law, vol. 21, no. 1, 1999, p. 131

4 Barnett, Michael. “Humanitarianism with a Sovereign Face: UNHCR in the Global Undertow.” The
International Migration Review, vol. 35, no. 1, 2001. pp. 244-277.

45 Gallagher, Dennis. “The Evolution of the International Refugee System.” The International Migration
Review, vol.23, no. 3, 1989, pp.579-598; Kanstroom, Daniel. “The “Right to Remain Here” as an Evolving
Component of Global Refugee Protection: Current Initiatives and Critical Questions.” Journal on Migration
and Human Security vol. 5, no. 3, 2017, pp.614-644.
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international law are seen as part of a larger normative system aimed at protecting the rights

of all human beings, including asylum seekers and refugees, always (4).
2. Definitions matter: asylum seeker, refugee, migrant, and immigrant

The terms ‘asylum seeker,” ‘refugee,” and ‘migrant’ are used to describe people who are on
the move, who have left their countries and crossed borders. However, the terms are
frequently used interchangeably, but it is important to distinguish between them because

there is a legal distinction and different rights.
2.1. Asylum seeker and refugee: two sides of the same coin?

No international binding instrument, including CSR51 and its Protocol, defines the term
‘asylum seeker.”#® An internationally accepted definition of an asylum seeker can be
observed in multiple UNHCR documents, as asylum seekers are acknowledged as persons
of concern by UNHCR.#7 According to the latter, ‘asylum seekers are individuals who have
sought international protection but whose claims for refugee status have not yet been
determined.” 8 Therefore, ‘asylum seekers’ refers to individuals seeking international
protection, refugee status, or subsidiary protection status.*® A person granted a ‘refugee
status’ is initially an ‘asylum seeker’ because he applies for asylum in the host country, but
an asylum seeker is not always a refugee, but can become one if he falls under the provisions
of CSR51.%° Broadly, an asylum seeker is someone whose ‘claim has not yet been finally
decided on by the country in which the claim is submitted.’3! Not every asylum seeker will
eventually be granted a ‘refugee status.” Besides, an asylum seeker may apply for CSR51

status or for complementary forms of protection.>? The latter involves, mainly, the subsidiary

4 Op.cit. Goodwin-Gill, Guy S., 2014.

4TUNHCR. “Global Trends: Forced displacement 2019.” 2019, p.23. Retrieved from
https://www.unhcr.org/statistics/unhcrstats/5ee200e37/unhcr-global-trends-2019.html Accessed 3 December
2021.

8 Ibid.

4 Glossary, UNHCR. “Global Report 2014.” p. 228. Retrieved from
https://www.unhcr.org/enin/5575a7942.pdf Accessed 3 December 2021.

0 Intergovernmental Consultations on Migration, Asylum and Refugees “Asylum Procedures. Report on
policies and practices in IGC participating States.” 2012, p. VII. Retrieved from
https://publications.iom.int/system/files/pdf/asylum_procedures 2012 _web_may2015_0.pdf Accessed 3
December 2021.

3! Glossary, UNHCR. “Global Appeal 2013 Update.” p.118. Retrieved from
https://www.unhcr.org/50a9f81ca.pdf Accessed 3 December 2021.

2 Mandal, Ruma. “Protection Mechanisms Outside of the 1951 Convention (‘Complementary Protection’).”
UNHCR Legal and Protection Policy Research Series, UNHCR. PPLA/2005/02. 2005, p. 63.
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protection status 33 and temporary protection visa.>* Thus, asylum is a category that
encompasses various forms of protection. Once the decision is delivered, the asylum seeker
holds either CSR51 status or a complementary form of protection and can remain in the
country. In case of the rejection of the asylum application, the asylum seeker must leave the
country. To be guaranteed refugee status, an asylum seeker must go through a Refugee Status
Determination process, which is operated by the government of the country of asylum or the

UNHCR, and is based on international, regional, or national law.>>

Because the CSR51 lacks a clear definition of an asylum seeker, the distinction between
an ‘asylum seeker’ and ‘refugee’ ‘remains ambiguous in many countries. This thesis
contends that being an ‘asylum seeker’ or ‘refugee’ and having ‘refugee status’ are not the
same thing. More specifically, the thesis focuses on ‘asylum seekers’ rather than ‘refugees
who successfully obtain refugee status.” This distinction between being an ‘asylum seeker’,
‘refugee’ ‘refugee claimant or applicant’ or ‘potential refugee’ and being ‘recognized as a
refugee’ is fundamental. Being an ‘asylum seeker’ or ‘refugee’ stems from the individual’s
experience, which was central to their claim, rather than from the grant of status. But a person
must be recognized as a refugee to benefit from the CSR51. Thus, the term ‘refugee’ includes
an asylum seeker whose application has not yet been determined, and who is subject to the

limitations laid down in Article 31 CSR51.5¢

The terms ‘asylum seekers’ and ‘refugees’ may cross and overlap in some places
throughout the dissertation, but in most cases, they refer to people who have not yet been
granted asylum status. This is further evidenced by the fact that the term ‘refugee,’ as it is

used in common parlance, encompasses all types of asylum seekers, rather than just refugees

33 Subsidiary protection is an international protection for a person who seeks asylum, but does not qualify as a
refugee in terms of the CSRS51. It is an alternative to obtain asylum for those who do not have a well-founded
fear of persecution as required by the CSR51. Thus, the refugee in this broader sense includes not only those
who have a well-founded fear of persecution, but also those who have a substantial risk to be subjected to
torture or to a serious harm if they are returned to their country of origin, for reasons that include war, violence,
conflict, and massive violations of human rights. Source: Goodwin-Gill, Guy S. “Asylum: The Law and Politics
of Change.” International Journal of Refugee Law, vol. 7, no. 1, 1995, pp. 3-7; Gil-Bazo, Maria-Teresa.
“Refugee Status, Subsidiary Protection, and the Right to Be Granted Asylum Under Ec Law.” Research Paper
no. 136, UNHCR, 2006, p.10.

3 Temporary Protection Visas are a type of visa available to people who arrive without a visa and are found to
be owed protection obligations. Source: Asylum Seeker Resource Centre. Australia. Retrieved from
https://asrc.org.au/resources/factsheet/temporary-protection-visas/. Accessed 4 December 2021.

35 UNHCR. “Refugee Status Determination.” Retrieved from https:/www.unhcr.org/refugee-status-
determination.html Accessed 4 December 2021.

Khaboka v. Secretary of State for the Home Department, (appl) Imm AR 484 CA. judgment of 25 March
1993.
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under the technical legal definition. Especially that, when states take action to provide

protection, it is explicitly couched in humanitarian rather than legal terms.>’

The question is whether or not asylum seekers have any rights. If so, what kind of rights
do they have? At first glance, the CSR51 and its 1967 protocol appeared to be largely silent
on the rights of asylum seekers. A closer examination reveals, however, that there are some
provisions in the convention that specifically defend two fundamental rights. The first and
most fundamental right is the right to seek asylum. Asylum may be sought when persecution
occurs, or may occur, within the meaning of Article 1 CSR51. The right to seek asylum
stems from the definition of a refugee, as stated in Article 1 CSR51. The ‘well-founded
fear of persecution for reasons of race, religion, nationality, membership of a particular
social group or political opinion is the main drive to seek asylum.” The second right derives
from the state’s obligation not to refouler or forcibly return asylum seekers where there
are reasonable grounds to believe they will face persecution. Simply put, if a person is
qualified as a refugee has the right to seek asylum and therefore cannot be returned to a
country where he/she face persecution.

However, part of the difficulty faced by asylum seekers stems from the obvious gap
between the existence of a right to asylum and the lack of a corresponding state duty to
grant asylum.>® While there is no obligation under CSR51 to grant refugee status to asylum
seekers, states are still bound by the principle of non-refoulement.”® Each state is also free
to set its own criteria for granting refugee status. This is due to the lack of a proper
monitoring mechanism authorized to interpret and enforce CSR51 authoritatively, as is the
case with most other international human rights treaties. UNHCR is responsible for
supervising its implementation but lacks the authority to issue mandatory interpretations.
In this regard, the UNHCR has insisted in a broader interpretation of the concept of refugee
as it appears in CSR51.9°

The establishment of asylum proceedings and the determination of refugee status is
left to each state party to develop, and this is dependent in large part on domestic asylum

policy and how states interpret the CSR51 and its 1967 Protocol. The legal interpretation of

57 Azfer, Ali Khan. “Can International Law Manage Refugee Crises?” Oxford University Undergraduate Law
Journal, vol. 5. 2016, pp. 54-66.

58 For example, CSR51 makes no mention of such duty. During the negotiations leading to the adoption of
the Convention, attempts to include any mention of asylum and admission were vigorously rejected.

3 The non-refoulment principle is discussed in detail in chapter V.

% UNHCR. “Refugee Protection: A Guide to International Refugee Law.” 1 December 2001, p.19.
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the convention or protocol may result in different meanings and criteria.! As a result, a
refugee in Hungary or Poland may not be a refugee in the United States, and vice versa.
Thus, concerning the different cultural, religious, ethical contexts, some terms like a
‘refugee’, ‘persecution’, ‘non-refoulement’, ‘protection’, ‘coming directly, ‘without delay’
may raise issues when it comes to their interpretation. And it would seem, as will examined
in the next chapters, that the V4 countries who consider cases of asylum do not stick to the
letter of the CSR51 definition but work with a different understanding of who can be a
refugee. Professor Cole observes that the CSR51, as it stands allows states to interpret who
is a refugee more or less broadly, and while they may apply the broad understanding to
asylum seekers from one region, they may well apply a much stricter understanding to

asylum seekers from another region.5?

Also, the difference of languages has an impact when it comes to the interpretation of
some terms in legal in the international instruments. For example, in the context of the V4
group, except for the Czech and Slovak that understand each other, every country of the V4
group is defined by its unique language, which is spoken nowhere else or among minority
groups in neighbouring countries of the region. Also, at the EU level, the Member States use
the same concepts and terms when discussing the international protection; however, the
meanings of these concepts and terms are not equivalent, as each state uses and interpret

them differently due to the difference in the languages.5?

As will be discussed in the next subchapter, in the absence of rights of asylum seekers in
CSR51, provisions of other instruments, including but not limited to human rights treaties,

could been used to protect the rights of asylum seekers. % States may turn to other

%1 North, Anthony M. & Chia, Joyce. “Towards Convergence in the Interpretation of the Refugee
Convention: A Proposal for the Establishment of an International Judicial Commission for Refugees. ”
Australian Yearbook of International Law, vol. 25, no. 5, 2006. Retrieved from
http://classic.austlii.edu.au/au/journals/ AU YrBkIntLaw/2006/5.html Accessed 6 March 2022.

2 Cole, Phil: “What’s Wrong with the Refugee Convention?” E-international relations. 2015, pp.1-3.
Retrieved from https:/www.e-ir.info/pdf/59474 Accessed 5 March 2022

% Jiménez-Ivars, Amparo & Leon-Pinilla, Ruth. “Interpreting in refugee contexts. A descriptive and
qualitative study.” Language & Communication, vol. 60, 2018, pp.28-43; Scott, Matthew. “Interpreting the
Refugee Definition.” Climate Change, Disasters, and the Refugee Convention. Cambridge University Press
2020, pp. 89-95.

%E g.(1) European Convention on Human Rights (hereafter ‘ECHR”) Convention for the Protection of Human
Rights and Fundamental Freedoms (adopted 4 November 1950, entered into force on 3 September 1953) 213
UNTS 221(2) Convention on the Elimination of All Forms of Racial Discrimination (hereafter ‘ICERD”)
(adopted 21 December 1965, entered into force 4 January 1969) 660 UNTS 195; (3) Convention on the
Elimination of All Forms of Discrimination against Women (hereafter ‘CEDAW’); (adopted 18 December
1979, entered into force 3 September 1981) 1249 UNTS 13; Supplemented by Optional Protocol to the
Convention on the Elimination of Discrimination against Women (OP-CEDAW) (adopted 6 October 1999,
entered into force 22 December 2000) 2131 UNTS 83; (4) Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment (hereafter ‘UNCAT’) (adopted 10 December 1984, entered
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humanitarian instruments to provide more rights to asylum seekers, particularly given that

CSRS51 is largely silent on the rights of asylum seekers awaiting the outcome of their claim.

2.2.  Asylum seeker and migrant: A crucial difference

Traditionally, the term ‘migrant’ has been used to describe people who move for personal
reasons rather than to flee conflict or persecution, usually across an international border
‘international migrant.”®> However, there is no universal definition of term ‘migrant’.

Different sources define ‘migrant’ in different ways based on a variety of criteria.

into force 26 June 1987) 1465 UNTS 85; Supplemented by the Optional Protocol to the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (OP-CAT) adopted 18 December
2002, entered into force 22 June 2006) 2375 UNTS 237; (5) Convention on the Rights of the Child (hereafter
‘CRC’) (adopted 20 November 1989, entered into force 2 September 1990) 1577 UNTS 3; Supplemented by
(i) Optional Protocol to the Convention on the Rights of the Child on the Involvement of Children in armed
conflict (OP-AC) (25 May 2000 and entered into force on 12 February 2002) 2173 UNTS 222; (ii) Optional
Protocol to the Convention on the Rights of the Child on the sale of children, child prostitution and child
pornography (OP-CRCSC) (adopted 25 May 2000, entered into force 18 January 2002) 121 UNTS 177; (6)
Convention for the Protection of All Persons from Enforced Disappearance (hereafter ‘ICPPED”) (adopted 20
December 2006, entered into force 23 December 2010) 2716 UNTS 3;(7) Convention on the Rights of Persons
with Disabilities (hereafter ‘CRPD’) (adopted 13 December 2006, entered into force 3 May 2008) 2515 UNTS
3; Supplemented by Optional Protocol to the Convention on the Rights of Persons with Disabilities (OP-CRPD)
(adopted 13 December 2006, entered into force 3 May 2008) 2518 UNTS 283.

% UNHCR. “Migrant definition.” UNHCR Emergency Handbook, 4th edition, 2015. p.1.

% The terms ‘migrant’, ‘immigrant’, ‘alien’ ‘foreign’ ‘non-national’ are used in the context of non-native
residents of a country. However, there are some definite distinctions between these words. There is no precise
definition of ‘migrant’, ‘immigrant’, alien in law. Simply put, a ‘migrant’ is a broad term that applies to an
individual who voluntarily leaves home and moves from one place to another, most often in search of
employment. Migrants can return to their home country when they choose to do so. Meanwhile, an immigrant
is an individual who willingly leaves their country of origin and legally enters another country where they are
granted permission to permanently resettle, thus qualifying them to work without restriction. Their reasons for
wanting to resettle can be many, from a longing for economic prosperity or a better education, to the fulfilment
of a dream or reunion with family. The term ‘migrant’ and ‘immigrant’, as well as ‘foreigner’, are often used
interchangeably in public debate and even among research specialists.
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As a result, who counts as a migrant in quantitative data®” is not the same as who counts as

a migrant in law®® or public opinion.®

Clearly, unlike asylum seekers, migrants choose to move not because they face a direct
threat or persecution, but rather to improve their lives. Furthermore, unlike asylum seekers
and refugees, who cannot safely return home, migrants can return home if they want. This
distinction is essential for governments because countries handle migrants and asylum

seekers under two distinct legal frameworks. Despite some overlap at the national level,”

7 In quantitative data, the definition of ‘migrant’ is based mainly on two criteria: country of birth and length
of stay. (1) The first criterion is related to nationality. Migrants can refer to ‘foreign-born’ (also no native) or
‘foreign nationals.” For example, a study across all EU and the Organization for Economic Co-operation and
Development countries on indicators of immigrant integration announced that variations between foreign-born
and native-born people in self-reported unmet medical needs were recognized mostly in central and eastern
European countries (e.g. Poland).

“Indicators of immigrant integration 2015.” The Organization for Economic Co-operation and Development,
publishing for the Organization for Economic Co-operation and Development and the European Union 2 July
2015, p. 64; (2) The second criterion is based on the length of stay in host country. The United Nations
Recommendations on Statistics of International Migration, Revision 1 ‘defines an international migrant ‘as any
person who changes his or her country of usual residence.” The UN differentiates between short- and long-
term international migrants. While a short-term migrant ‘is a person who moves to a country other than that of
his or her usual residence for a period of at least three months but less than a year (12 months) except in cases
where the movement to that country is for purposes of recreation, holiday, visits to friends or relatives, business,
medical treatment or religious pilgrimage, a person ‘who changes his or her place of usual residence for at least
one year is defined as ‘a long-term migrant.” Source: UN. “Recommendations on Statistics on International
Migration.” Statistical Papers Series M, No. 58, Rev. 1, E.98. X VII.14., 1998, paras. 31-77.

% In law, there are many ways to interpret the term ‘migrant’ and, each State has its own definition of who
counts as ‘migrant.” Generally, the definition of a migrant in national legislation includes key sentences like
persons ‘subject to immigration control’, ‘deportable persons’, and ‘non-citizen’, efc. Also, an examination of
glossaries of definitions from the literature revealed no universally accepted definition for migrant at an
international level, with interpretations varying depending on the length of stay in a country, documentation,
residency, or reason for migration. Source: Anderson, Bridget & Blinds, Scott. Who Counts as a Migrant?
Definitions and their Consequences. Briefing, Migration Observatory at the University of Oxford, 10 July
2019, p.2. Retrieved from https://migrationobservatory.ox.ac.uk/wp-content/uploads/2017/01/Briefing-Who-
Counts-as-a-Migrant-Definitions-and-their-Consequences.pdf  Accessed 4 March 2022; The International
Organization for Migration (hereafter ‘TOM’ has confirmed that no universally accepted definition exists and
has asserted that ‘the term migrant was usually understood to cover all cases where the decision to migrate was
taken freely by the individual concerned for reasons of ‘personal convenience’ and without intervention of an
external compelling factor.” Source: IOM. “Glossary on migration. ” IML Series no.34., 2019, pp.132-133.

% In media and public opinion, who counts as a ‘migrant’ is usually unclear. For instance, ‘migrants’ are often
conflated with ethnic or religious minorities and with asylum seekers. They are described as escaping from
dangerous situations in their home countries. The image of migrants fleeing from troublesome situations is a
common theme in migration discourse. Research reveals that media has a central role in creating negative
narratives of migration-related groups and asylum seekers. Source: Canoy, Marcel et al. “Migration and Public
Perception.” Bureau of European Policy Advisers, European Commission, Brussels, 2006, pp. 2-13;
Gabrielatos, Costas & Baker, Paul. “Fleeing, Sneaking, Flooding A Corpus Analysis of Discursive
Constructions of Refugees and Asylum Seekers in the UK Press, 1996-2005.” Journal of English Linguistics,
vol.36, no. 1, 2008, pp. 5-9.

7%See the organizational framework of visegrad’s asylum policies, which is discussed in the following chapter.
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where certain provisions of migration law can apply to asylum and vice versa, the legal

frameworks governing migration and asylum remain distinct.

However, it should be noted that the terminology used in the asylum field is frequently
perplexing. In the media and in political speeches, the term ‘migrant’ may be used incorrectly
to refer to asylum seekers. This was clearly observed during the thesis’s literature review
and analysis. In this context, Campani declared that ‘whilst the media’s stereotyped images
of immigrants are expressions of racist mentalities, lack of professional ethics or, sometimes,
just plain ignorance, such images are also part of political battles and the fight for specific
power interests...’”" For example, as discussed further below, during the 2015 refugee crisis,
several European leaders, including the leaders of the V4 group, used the terms ‘economic
migrant’’? and ‘undocumented or irregular migrant’”? to cast doubt on the legitimacy of
newcomers’ claims to international protection.’® As a result, the term has acquired a

pejorative connotation.”®

While the distinction between ‘asylum seeker’ and ‘undocumented or irregular migrant’
or ‘undocumented or irregular migrant’ is clear in law, it may be difficult to differentiate

between different categories on the ground. As will be discussed in chapter IV, states may

! Campani, Giovanna “Migrants and the Media — The Italian case.” Media and Migration. Construction of
Mobility and Difference, edited by Russell King et al. Routledge, 2001, 1*. ed., p. 39

72 An ‘economic migrant’ is someone who leaves their home country solely for economic reasons unrelated to
the refugee definition, in order to improve their standard of living. He does not meet the criteria for refugee
status and, as a result, is ineligible for international protection as a refugee. Economic migrant is sometimes
referred to as economic refugee, but this is an incorrect use of the term. Source: Glossary, UNHCR. “UNHCR
Master Glossary of Terms.” June 2006. p.14.

73 The term ‘undocumented migrant’ refers to anyone residing in any given country without legal
documentation. There is still no standard or uniformly accepted term to refer to undocumented migrants.
Migration researchers, governments, and journalists use different terms, including, ‘illegal migrants’, ‘illegal’,
“undocumented migrants” and are rarely based on a substantive conceptual justification of the selection of one
term over another. The UN General Assembly recommended in 1975 that all UN bodies use the term
‘undocumented or irregular migrants/workers’ as a standard.

Source: UNGA, Resolution 3449(XXX), Measures to ensure the human rights and dignity of all migrant
workers, UN Doc. A/RES/32/120, 9 December 1975, para.2; Similarly, in its 1998 Recommendations on
Statistics of International Migration, the UN describes °...foreigners who violate the rules of admission of the
receiving country and are deportable, as well as foreign persons attempting to seek asylum but who are not
allowed to file an application and are not permitted to stay in the receiving country on any other grounds’ as
‘citizens departing without the admission documents required by the country of destination” and ‘Foreigners
whose entry or stay is not sanctioned.” Source: Op.cit. UN. “Recommendations on Statistics on International
Migration.” para. 38.

4 Dearden, Lizzie. “Refugee crisis: “Economic migrants” and asylum seekers are coming to Europe for the
same reasons, report says.” The Independent. 19 December 2015. Retrieved from
https://www.independent.co.uk/news/world/europe/refugee-crisis-economic-migrants-and-refugees-are-
coming-to-europe-for-the-same-reasons-report-says-a6779616.html Accessed 5 December 2021 ; Fourquet,
Jérome. “European reactions to the Migrant Crisis.” Fondation Jean-Jaurés. Retrieved from https://www.feps-
europe.eu/Assets/Publications/PostFiles/348.pdf Accessed 5 December 2021.

75 Op.cit. Roth, Kenneth. 2015.
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be unable to distinguish between the two categories, especially given that asylum seekers
may use similar modes of travel as other irregular migrants. Indeed, illegal entry and/or use
of false documentation by asylum seekers may result in prosecution in countries that do not

have an open asylum policy, such as the V4 group.
3. The evolution of international refugee law

The contemporary refugee system emerges from a willingness to provide protection and
assistance to those who have a ‘well-founded fear of persecution.” IRL incorporates both
customary law and peremptory norms, as well as international legal instruments.’® IRL can
be interpreted and viewed from a variety of perspectives, approaches, and schools of thought.

This subchapter attempts to interpret IRL from both the natural law approach and legal
positivism (3.1) It will also investigate two other emerging IRL approaches: the transnational

approach and the participatory approach (3.2.)

3.1. International refugee law through the lenses of natural law approach and
legal positivism

3.1.1. International refugee law and natural law approach

Natural law, as defined by moral, legal, and social theorists, has a wide range of meanings.
This section does not intend to go into detail about the scope and history of these
definitions.””

IRL arose from a recognition of the existence of certain fundamental rights, the
interconnectedness of humanity, and the need to assist others.”® Natural law has a significant
impact on IRL because it promotes three essential components. First, natural law emphasizes
that all individuals are endowed with basic rights, referred to as natural, because they
originate from one’s existence as a person, referring to ‘the rights that one has simply

because one is human.’” One could assert that in the classical natural law tradition, there

76 Mason, Elisa. “Sources of International Refugee Law: A Bibliography.” International Journal of Refugee
Law, Vol. 8 no.4, 1996, pp. 597-621.

77 Bourke, Vernon J. “Two Approaches to Natural Law.” The American Journal of Jurisprudence, vol.1, no.1,
1956, pp. 92-96; Crowe, M. B. “The Irreplaceable Natural Law.” Studies: An Irish Quarterly Review, vol. 51, no.
202, 1962, pp. 268-85; Finnis, John. “Natural Law Theories.” The Stanford Encyclopedia of Philosophy, edited
by Edward N. Zalta. 2007 (updated 3 June 2020). Retrieved from
https://plato.stanford.edu/archives/sum2020/entries/natural-law-theories/ Accessed 1 October 2021.

78 Kfir, Isaac. “Natural law and International Refugee Law.” University of Melbourne, 2019. Retrieved from
https://arts.unimelb.edu.au/school-of-social-and-political-sciences/our-research/comparative-network-on-
refugee-externalisation-policies/blog/natural-law-and-international-refugee-law Accessed 1 October 2021.

7 Donnelly, Jack. “The Relative Universality of Human Rights.” Human Rights Quarterly, vol. 29, no. 2, 2007, pp.
281-306.
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was no need to enumerate these rights because they were frequently found or defined by
religious texts. In contrast, these fundamental rights are frequently interpreted in the modern
era through human rights legal mechanisms such as treaties, conventions, and declarations.®?
Thus, a core principle of IRL and natural law is the acknowledgment that international
society must intervene when egregious human rights violations occur as a result of the
acceptance that all peoples have fundamental human rights, dignity, and equal rights that
allow sovereignty to be challenge.®! Reus-Smit, in contrast, contends that ‘the protection of
basic human rights is integral to the moral purpose of the modern State, to the dominant
rationale that licenses the organization of power and authority into territorially defined
sovereign units.’$? For instance, the principle of non-refoulement, which is based on human
rights norms, is thus the clearest manifestation of natural law within the IRL regime: the
individual’s right not to face persecution or threats, such as loss of life, torture, degrading
and cruel treatment, which international society accepts in exchange for agreeing not to

reject the person seeking asylum.$?

Second, natural law recognizes that people have a desire for basic security, which is
defined as ‘freedom from fear’ and ‘freedom from want. 8 Basic security received a boost
after the United Nations Development Program (hereafter ‘UNDP’) developed and promoted
the concept of human security, which maintains that security is more than the protection of
national interests in foreign and defence policy or security from nuclear war.®5 According to
UNDRP, security also includes protection from hunger, disease, and repression, as well as

protection from ‘sudden and hurtful disruptions in daily life patterns.’3¢

Notably, when viewing asylum seekers as seeking basic security, it becomes very difficult
to dissuade a person from seeking basic security, as it is something to which every person is
entitled, needs, and desires, as the alternative is unthinkable. As a result, the desire for basic

security, as a human security, helps to explain why people fleeing persecution and hardship

8 Donnelly, Jack. “Human Rights as Natural Rights.” Human Rights Quarterly, vol. 4, no.3, 1982, pp.391—
405.

81 Hedley, Bull. The anarchical society: a study of order in world politics. Palgrave Macmillan, 1977, pp 122-
155.

82 Reus-Smit, Christian. “Human Rights and the Social Construction of Sovereignty.” Review of International Studies,
vol. 27, no. 4,2001, p. 519.

83 Goodwin-Gill, Guy S. & McAdam, Jane. The Refugee in International Law, 3" ed., Oxford University Press,
2007, p. 600.

84 Suhrke, Astri “A Stalled Initiative.” Security Dialogue. vol. 35, no. 3, 2004, pp. 365.

85 UNDP.*“Human Development Report.”1994. p.22.

8 Ibid. p.25.
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will do whatever they can to achieve security for themselves and their families, which is why

the focus on refugees is on protection and empowerment.
3.1.2. International refugee law and positivism

From a positivist perspective, IRL has been viewed as a self-contained international legal
regime with roots in extradition law and laws governing nationality and aliens,®’ so very
much ‘hooked on to traditional concepts of State territorial jurisdiction, example the
sovereign right of States to decide on admission and expulsion of all those not linked by the
bonds of nationality.’$® Positivism regards the CSR51 and its 1967 Protocol as the most
important pieces of international law because they define who is a refugee and what rights

and benefits people recognized as refugees are entitled to, including non-refoulment.

In this sense, the only international instruments that directly apply to refugees are the
CSR51 and its 1967 Protocol. Both instruments have been referred to as ‘the bedrock of the
international regime for refugee protection’®® and are open to states; however, each may be
signed separately. °° To maximize accession ‘they were carefully framed to define minimum
standards, without imposing obligations going beyond those that States can reasonably be
expected to assume.’®! UNHCR clearly declares that the underlying values of the CSR51 are
humanitarian, human rights, and people-oriented; non-political and impartial; international

cooperation; and universal and general character.®?

The CSRS1 defines a refugee as someone who ‘owing to a well-founded fear of being
persecuted for reasons of race, religion, nationality, membership of a particular social group
or political opinion, is outside the country of his nationality, and is unable to, or owing to

such fear, is unwilling to avail himself of the protection of that country.’®* Persons who meet

87 Grahl-Madsen, Atle. “The European Tradition of Asylum and the Development of Refugee Law.” Journal of Peace
Research, vol. 3, no. 3,1966, pp. 278-289; Lambert, Héléne. “International refugee law: dominant and emerging
approaches” Routledge Handbook of International Law, edited by David Armstrong, Routledge, 2009, p.345.
8 Gowlland-Debbas, Vera. “United Nations A-Z.” Security Dialogue, vol. 27, no. 3, 1996, p. x.

% Tiirk, Volker “Keynote Address to the International Association of Refugee Law Judges.” UNHCR, 29
November 2017. Retrieved from https://www.unhcr.org/admin/dipstatements/5ale68417/keynote-address-
international-association-refugee-law-judges.html Accessed 4 October 2021.

% The Protocol has been ratified by 146 States, while the Convention has been ratified by 145. These
instruments only apply in countries that have ratified them, and some countries have ratified these instruments
with various reservations.

I UNHCR. “Implementation of the 1951 Convention and the 1967 Protocol Relating to the Status of
Refugees

EC/SCP/54, 7 July 1989. Retrieved from https://www.unhcr.org/excom/scip/3ae68cbe4/implementation-1951-
convention-1967-protocol-relating-status-refugees.html Accessed 4 October 2021.

92 UNHCR. “Human Rights and Refugee Protection.” Self-study Module 5, vol. I. 15 December 2006, p.89.
Retrieved from https://www.unhcr.org/45a7acb72.pdf Accessed 4 October 2021.

% Art. 1 (A)(2) CSR51.
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the definition of a refugee under the CSR51 are automatically considered refugees,
regardless of whether they are formally recognized as such. Paragraph 28 of the UNHCR
Handbook illustrates this point:

‘A person is a refugee within the meaning of the 1951 Convention as soon as he fulfils the
criteria contained in the definition. This would necessarily occur prior to the time at which
his refugee status is formally determined. Recognition of his refugee status does not
therefore make him a refugee but declares him to be one. He does not become a refugee

because of recognition but is recognized because he is a refugee.’

It should be emphasized once more that, the distinction between being a refugee and being
recognized as a refugee is central to the CSR51. Being a refugee stems not from the granting
of status, but from the individual’s experience, which was central to their claim. It is also
worth noting that the CSR51 imposes a duty on states not to obstruct individuals’ right to

seek asylum,® rather than providing individuals with the right to seek asylum.%s

However, every country has its own system for handling asylum claims, recognizing
asylum seekers, and granting refugee status. The issues of procedures, such as how to decide
on refugee status, were never directly a matter of international law, leaving states with the
option of implementing at the national level.?® And it is in this context that the importance
of the principle of ‘good faith’ in international law emerges, requiring states to provide fair
and efficient asylum procedures to comply with the CSR51.°7 The common denominator
among states is that the asylum seeker cannot be returned to their home country while their
claim is being processed. Thus, one of the most important principles in the CSR51 is the

principle of non-refoulement.

The definition implies that the concept of refugee in IRL is based on the restrictive
concepts of persecution and alienation.”® This definition has been scrutinized in refugee
status determination procedures, yielding a substantial body of jurisprudence.?”® However, in
the absence of an independent international body capable of interpreting the CSR51, each

contracting party is free to use its own interpretation.!?° This means that there is currently

% Op.cit. Goodwin-Gill, Guy S. & McAdam, Jane, 2007, p. 358.

% Lentini, Elizabeth J. “The Definition of Refugee in International Law: Proposals for the Future.” Boston
College Third World Law Journal, vol. 5, no. 2, 1985, p.185.

% Pestrova, Katya. “The evolution of international refugee law: A review of provisions and implementation”.
Cambridge Review of International Affairs, vol. 9, no. 2, 1995, pp. 36-59.

7 Op. cit. Goodwin-Gill, Guy S. & McAdam, Jane, 2007. p.458.

%8 Shacknove, Andrew E. “Who Is a Refugee?” Ethics, vol. 95, no. 2, 1985, p. 274.

9 Op.cit. Lambert, Héléne 2009. p. 346.

190 Ibid.
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significant divergence in how each state interprets and applies IRL. For example, CSR51°s
lack of a precise definition of the term ‘persecution,” a key component of the refugee

definition, leaves room for several interpretations.

The UNHCR published the ‘Handbook and Guidelines on Procedures and Criteria for
Determining Refugee Status’ in 1979, which defined ‘persecution’ as any threat to life or
freedom, the existence of which had to be assessed using both objective and subjective
criteria.'®! However, this definition of persecution falls short, on the one hand because it is
still very broad!'%? and thus difficult to implement, and on the other hand because it is
contained in a non-legally binding document. '3 As a result, depending on national
interpretations, what constitutes persecution ‘remains very much a question of degree and

proportion.”104

While positivist advocacy approaches to IRL are prevalent in scholarship,'% there is a
growing literature that moves beyond the limits of this approach, embracing
interdisciplinarity. % Today, IRL scholarship is arguably a much broader field. Several
scholars expressly distance themselves from positivist approaches, instead employing a
variety of legal approaches to refugee law, including critical legal theory,!%” post-colonial
and third-world approaches,!%8 feminist theory,!%° realism,!1? law and economics,!'! and

transnational law,!12 to name a few.

10l UNHCR. “Handbook and Guidelines on Procedures and Criteria for Determining Refugee Status under the
1951 Convention and the 1967 Protocol Relating to the Status of Refugees.” December 2011,
HCR/1P/4/ENG/REV. 3, para. 11.

12 op.cit. Goodwin-Gill, Guy S. “The International Law of Refugee Protection.”2014; Rempell, Scott.
“Defining Persecution.” Utah Law Review, vol. 2013, no. 1, 2013, pp. 283-285; Hathaway, James C. & Foster,
Michelle. The Law of Refugee Status. Cambridge University Press, 2014. p.183.

103 Andrade, José Henrique Fischel de. “On the Development of the Concept of ‘Persecution’ in International
Refugee Law.” Anuario brasileiro de direito internacional, vol. 3, no. 2, 2008, pp.114-116.

104 Op. cit. Goodwin-Gill, Guy S. & McAdam, Jane, 2007. p.92.

105 Byrne, Rosemary & Thomas Gammeltoft-Hansen “International Refugee Law between Scholarship and
Practice.” International Journal of Refugee Law, vol.32, no. 2, 2020, pp. 181-199.

196 Ibid.

107 Neylon, Anne. “Ensuring Precariousness: The Status of Designated Foreign National under the Protecting
Canada’s Immigration System Act 2012.” International Journal of Refugee Law, vol.27,1n0.2, 2015, pp. 297—
326; Spijkerboer, Thomas. “Analysing European Case-Law on Migration.” EU Migration Law: Legal
Complexities and Political Rationales, edited by Loic Azoulai et al., Oxford University Press, 2014, p.189.
108 Juss, Satvinder Singh. “Complicity, Exclusion, and the Unworthy in Refugee Law.” Refugee Survey
Quarterly, vol. 31, no. 3, 2012, pp. 1-39.

19 Bailliet, Cecilia M. “Examining Sexual Violence in the Military Within the Context of Eritrean Asylum
Claims Presented in Norway.” International Journal of Refugee Law, vol.19, no. 3, 2007, p. 471

110 Harvey, Colin. “Talking about Refugee Law.” Journal of Refugee Studies, vol.12, no.2, 1999, pp.103-105.
" Schuck, Peter H. “Refugee Burden-Sharing: A Modest Proposal, Fifteen Years Later.” Yale Law &
Economics 2013, p. 144.

112 Goodwin-Gill, Guy S. & Lambert, Héléne. The Limits of Transnational Law: Refugee Law, Policy
Harmonization and Judicial Dialogues in the European Union, Cambridge University Press, 2010, p.261.
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3.2. International refugee law through the lenses of the transnational approach
and the participatory approach

These emerging approaches provide a dynamic picture of the evolution of IRL in an
increasingly globalized world marked by the emergence of a ‘common public order.’!!?
States, non-state actors, and networks are increasingly collaborating to address cross-border
issues like asylum seekers flows, irregular migration, crime, and terrorism. These networks
come in a variety of shapes and sizes, and they serve a variety of purposes.!'!4 Single-issue
networks coexist with larger, more general refugee law networks. Government networks,
made up of judges and policymakers, as well as intergovernmental organization networks,
are being established alongside academic and activist networks.!!> According to Chimni, the
expansion of networks and activities is resulting in the formation of a ‘global state.”!1®
Likewise, Slaughter finds that the concept of states is ‘disaggregating’ in an age of global
governance, with states now confronted with a new range of actors that they have
invented. !'7 In the context of asylum seekers and refugees, there are three types of
transnational networks to consider : judicial, based around an IGO-UNHCR, and based

around the EU.118

The International Association of Refugee Law Judges (hereafter ‘IARLJ’), !!° is an
example of a judicial transnational network, aims to develop ‘consistent and coherent
refugee jurisprudence.’!?? This need was felt especially acutely in this area of law due to the
absence of a supranational court capable of developing authoritative legal standards based

on the Refugee Convention.'?! According to Hathaway, the IARLJ is ‘one of the most

13 Op.cit. Lambert, Héléne 2009. p.349.

14 JOM. “World Migration Report 2020.” pp- 353-354. Retrieved from
https://publications.iom.int/system/files/pdf/wmr_2020.pdf Accessed 4 October 2021.

115 Oliver, Caroline ef al. “Innovative strategies for the reception of asylum seekers and refugees in European
cities: multi-level governance, multi-sector urban networks, and local engagement.” Comparative Migration
Studies, vol.8, n0.30, 2020, pp. 2-5.

16 Chimni, B. S. “International Institutions Today: An Imperial Global State in the Making. ” European
Journal of International Law, vol.15, no. 1, 2004, pp.1-3.

17 Slaughter, Anne-Marie. “Disaggregated Sovereignty: Towards the Public Accountability of Global
Government Networks.” Government and Opposition, vol. 39, no.2, 2004, p. 159.

118 Op.cit. Lambert, Héléne 2009. p. 349.

119 The International Association of Refugee and Migration Judges. Retrieved from https://www.iarmj.org/
Accessed 5 October 2021; IARLJ. Fact Sheet No. 11. 1997, pp. 1-4. Retrieved from
https://www.ejtn.eu/Documents/About%20EJTN/Partner%20pages/10_International%20Association%200f%
20Refugee%20Law%20Judges%20(IARLI).pdf Accessed 5 October 2021.

120 Storey, Hugo. “The Advanced Refugee Law Workshop Experience: An IARLJ Perspective.” International
Journal of Refugee Law, vol.15, no.3, 2003, pp. 422-423.

121 Mackey, Allan & John Barnes. “International Association of Refugee Law Judges Assessment of Credibility
in Refugee and Subsidiary Protection claims under the EU Qualification Directive Judicial criteria and
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exciting developments in refugee law’ because it provides clear evidence of an ‘ongoing
transnational judicial conversation.’!?2 The IARLJ promotes a shared understanding of IRL
principles among the world’s judiciary and quasi-judicial decision-makers, as well as the use

of fair practices and procedures to resolve refugee law issues.

Several decisions of superior courts in states parties to the CSR51 have indeed contributed
to the advancement of IRL.!'?’ For instance, Storey advocated for ‘a principle of
convergence, and that courts and tribunals in different countries should seek to apply the
same basic principles as far as possible.’1?# It is within this context that, the IARLJ played
an important role in facilitating formal and informal communication and dialogue among
refugee law judges worldwide. Many of this kind of decisions were entered into the database
thanks to the TARLJ’s role as ‘agents of normative change.’!?> This role, however, is limited
because ‘of necessity, those cases are dependent on their own facts and have no binding

qualities outside their own jurisdiction.’!26

Networks of national government representatives can assist participants in developing
trust and positive relationships. It has been claimed that judges not only exchange
information about different approaches to common legal issues, but also ‘provide technical
assistance and professional socialization to members from less developed nations.’!27 This
is something that could be expanded upon in refugee law to address some of the criticisms
levelled at these networks. Chimni, for example, contends that a growing network of
international institutions -economic, social, and political - is forming an imperial global state,
and that this ‘emerging global state’ notably lacks the elements required for a strong dialogue

between south and north.128

standards.” The “Credo Project”, HHC, 2013, p. 25. Retrieved from https://helsinki.hu/wp-
content/uploads/Credo_Paper March2013-rev1.pdf Accessed 6 October 2021.

122 Hathaway, James C. “A Forum for the Transnational Development of Refugee Law: The IARLIJ’s
Advanced Refugee Law Workshop.” International Journal of Refugee Law, vol. 15, no.3, 2003, p.418.

12¢.g. INS v. Elias-Zacarias, 502 US 478, 2 (1992),; Appellant S395/2002 v. Minister for Immigration and
Multicultural Affairs; Appellant S396/2002 v. Minister for Immigration and Multicultural Affairs, HCA
71, Australia: High Court, 9 December 2003; HJ (Iran) and HT (Cameroon) v. Secretary of State for the Home
Department, UKSC 31, United Kingdom: Supreme Court, 7 July 2010.

124 op.cit. Storey, Hugo. 2003, p. 423.

125 The IARLJ has its own database, set up by German judge Dr Paul Tiedemann, in cooperation with the
Européische EDV—Akademie des Rechts in Merzig, Germany, and which offers free access to international
case law on asylum.

126 Op.cit. Lambert, Hélene. 2009. p.350.

127 Slaughter, Anne-Marie. “Sovereignty and Power in a Networked World Order.” Stanford Journal of
International Law, vol. 40, 2004, p. 290.

128 Op.cit. Chimni, B. S. 2004, p.1
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Several networks are also centred on UNHCR. One such network is the UNHCR’s Global
Consultations on International Protection, '?° which are fundamentally driven by an
internationally led process.!3? The adoption of the Agenda for Protection was the first result
of the Global Consultations Process.!3! Since then, the UNHCR has issued several guidelines
to supplement its Handbook on Procedures and Criteria for Determining Refugee Status.
Also, the Convention Plus Process is an additional step in that direction.'32A special
emphasis was placed on dialogue, cooperation, and broad-based participation. As a result,
an international dialogue was held to encourage refugees and NGOs to participate as key

stakeholders in the system.!33

Mutually shared understanding of ‘the rules of the game’ [asylum, assistance, and
burden-sharing] may thus offer a basis for beginning to change behaviour.’!3* For instance
Pallis agree that IRL should evolve through dialogue among a diverse range of participants

around the world.!35 The first of a series of Dialogues on Protection Challenges began in

129 UNHCR. “UNHCR Mid-Year Progress Report.” 2002, pp. 1-4. Retrieved from
https://www.unhcr.org/afr/3e6e1623a.pdf Accessed 6 October 2021.

130t aims to promote the Convention’s full and effective implementation, as well as the development of
complementary new approaches, tools, and standards to ensure the availability of international protection
where Convention coverage is required. Throughout the process, special emphasis was placed on dialogue and
cooperation, as well as broad-based participation. As a result, an international dialogue was held to promote
the participation of refugees as key stakeholders in the system as well as non-governmental organization.
Source: Turk, Volker. “UNHCR’s Global Consultations on International Protection: Progress and Outlook.”
Refugee Survey Quarterly, vol. 21, no. 3, 2002, pp. 219-220.

131 “Global Consultations Process, Agenda for Protection UNHCR’s Global Consultations on International
Protection.” Refugee Survey Quarterly, Vol.22, no. 2 and 3, 2003, pp. 17.

132In 2003, Convention Plus began as a ‘ad hoc response to the Agenda for Protection.” Its specific goals were
twofold: ‘to increase the level and predictability of burden-sharing” and ‘to channel this new, abstract
commitment toward finding long-term solutions to specific protracted refugee situations.’ Its overarching goal
was to establish ‘a normative framework for global burden-sharing.” Convention Plus, as an interstate process,
entailed the establishment of structures to facilitate dialogue between countries. It also encouraged coalition
and convergence among specific states. Convention Plus was supposed to result in the creation of special
agreements which could be either legally binding or have a soft law nature. The ‘Plus’ will be a series of special
agreements aimed at addressing today and tomorrow’s refugee challenges in a spirit of international
cooperation. Source: UNHCR. “Convention Plus: Framework of understandings on resettlement.” 3 November
2003, FORUM/CG/RES/0, pp. 1-14; UNHCR. “Convention Plus at A Glance.” pp.1-6. Retrieved from
https://www.unhcr.org/403b30684.pdf Accessed 7 October 2021.

133¢.g. UNHCR’s action plan to improve refugee and asylum seeker protection by highlighting existing gaps in
the refugee protection regime.

134 Betts, Alexander & Jean-Frangois Durieux. “Convention Plus as a Norm-Setting Exercise.” Journal of
Refugee Studies, Vol.20, no. 3,2007, p. 515.

135 Pallis, Mark P. “The Operation of UNHCR’s Accountability Mechanisms.” New York University Journal
of International Law and Politics vol. 37, 2005, p. 869.
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2007.13¢ This annual event in Geneva fosters a lively and informal debate on new or

emerging global protection issues. '3’

The problem with these accomplishments is that they do not provide legal norms and
cannot serve as an authoritative source of legal rights. From legal point of view, states,
parties to several binding treaties, have an international legal obligation of non-refoulment,
based on the requirement of complying with the object and purpose of the conventions and
implementing legal obligations in good faith. However, as mentioned above, while the state
must admit asylum seekers to their territories and process asylum requests, they do not have

a duty to grant refugee status to asylum seekers.

Interpreting the IRL through the lens of ‘participatory’ or ‘dialogue’ reflects the need to
shift from a top-down, policy-driven approach to a more inclusive, horizontal decision-
making process. Although participatory approaches to refugee and asylum policy have long
been advocated, there are significant limitations and risks associated with using this
approach. First, this approach operates under soft law norms, so no legal rights or obligations
are expected to be produced. Second, the participatory process has the potential to spark
conflict among the various stakeholder groups, by bringing opposing viewpoints to the
surface and exposing underlying tensions. Finally, this approach constitutes interference in
government political matters, as well as a threat to the smooth operation of government
matters. This approach appears to have no place in countries, like the V4 countries, that
defend a more or less restrictive asylum policy, with a focus on reducing asylum flows and
combating irregular migration.

4. The interaction between international refugee law and other field of law:
Fragmentation, divergence, convergence, parallelism, or interchange?

There is an obvious interdependence and complementarity between IRL and human right

and criminal law and other bodies of law. There is no hierarchical relationship between these

substantive fields of international law. They are, however, interconnected. IRL protects

individuals who have fled their home countries to seek refuge from persecution, and some

of its provisions regarding the legal protection overlap with IHRL.

136 UNHCR. “Concept Paper on the High Commissioner’s Dialogue on Protection Challenges.” 30 July 2007,

pp.-1-3.
137 Op.cit. Lambert, Héléne, 2009. p.351.
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4.1. The interaction between international refugee law and international human
rights law

Although IRL and IHRL were initially thought to be separate field of public international
law, their multifaceted interaction is now universally acknowledged in both state practice
and scholarly literature.!3¥ IRL and IHRL are inextricably linked, as human rights violations
have been identified as the primary cause of refugee movements. Asylum seekers flee
governments that are either unable or unwilling to protect their fundamental human rights.
According to UNHCR:

‘Human rights violations are a major factor in causing the flight of refugees as well as an
obstacle to their safe and voluntary return home. Safeguarding human rights in countries of
origin is therefore important both for the prevention and for the solution of refugee problems.
Respect for human rights is also essential for the protection of refugees in countries of

asylum’139

It is obvious that respect for the rule of IRL and IHRL is at the heart of refugee protection.
A starting point is that seeking asylum is a fundamental human right. This means that anyone
should be allowed to enter another country to seek asylum.'4? The 1948 of the Universal
Declaration of Human Rights (hereafter ‘UDHR’”) supports the right of all people to be able
to seek asylum from persecution. 14! The declaration is widely regarded as a milestone in
IHRL. Although the UDHR is not a legally binding agreement, it expressly states that it was
intended to serve as a ‘common standard of achievement’ that could lead to binding
agreement. So, it served as the basis for more specific international human rights treaties and
declarations, regional human rights conventions, and domestic human rights legislation.
Furthermore, when it comes to the universal human rights, the International Covenant on

Civil and Political Rights (hereafter ‘ICCPR”),'4? as well as the International Covenant on

138 Chetail, Vincent. “Are Refugee Rights Human Rights? An Unorthodox Questioning of the Relations
between Refugee Law and Human Rights Law.” Human Rights and Immigration, edited by Ruth Rubio-Marin,
Oxford Scholarship Online, 2014, p. 68.

139 UNHCR. “Statement by Mrs. Sadako Ogata, United Nations High Commissioner for Refugees, to the Forty-
ninth Session of the Commission on Human Rights.” 1993.

140 Amnesty International.  “Refugees, Asylum-seckers, and Migrants.” Retrieved from
https://www.amnesty.org/en/what-we-do/refugees-asylum-seekers-and-migrants/ Accessed 10 October 2021.
141 Universal Declaration of Human Rights, 10 December 1948, A/RES/3/217 A.

142 International Covenant on Civil and Political Rights, (adopted 16 December 1966, entered into force 23
March 1976) 999 UNTS 171; Supplemented by (1) Optional Protocol to the International Covenant on Civil
and Political Rights (ICCPR-OP1) (adopted 16 December 1966, entered into force 23 March 1976) 999 UNTS
171; (2) Second Optional Protocol to the International Covenant on Civil and Political Rights, aiming at the
Abolition of the Death Penalty (adopted 15 December 1989, entered into force 11 July 1991) 1642 UNTS 414.
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Economic, Social, and Cultural Rights (hereafter ‘ICESCR”), !4} should be mentioned
because they are, to some extent, equally important to UDHR, and make up all together the

International Bill of Human Rights.

Asylum seekers and refugees have other rights under IHRL based on their humanity. All
the universally recognized human rights clearly apply to all people, citizens, and non-citizens
alike. Therefore, the question arises: What are the majors human rights that asylum seekers
may have?

International and regional human rights instruments, that are binding on states parties,
normally guarantee the basic human rights and physical security of asylum seekers. Asylum
seekers have the right to life. This right is the most important because ‘the enjoyment of this
right is a necessary condition of the enjoyment of all other human rights.”!#* All persons,
regardless of their legal status, have the right to life, and states must guarantee that no one is
arbitrarily deprived of this right. Besides, all persons, regardless of their legal status, have

the right to life, and states must guarantee that no one is arbitrarily deprived of this right.

Also, international human rights instruments ensure freedom from discrimination in the
enjoyment of human rights for all people, including asylum seekers. For instance, Article
2(2) ICESCR stipulates that ‘the States Parties to the present Covenant undertake to
guarantee that the rights enunciated in the present Covenant will be exercised without
discrimination of any kind as to race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other status.’!4> Also, when asylum
seekers belong to one of the groups protected by CEDAW, CRC, or ICERD, the equality

and non-discrimination provisions are also applicable to them.

In addition, asylum seekers should not be subjected to arbitrary arrest or detention under
IHRL.146 A state must not arbitrarily arrest and detain an asylum seeker and must show that
other less intrusive measures besides detention have been considered and found to be

insufficient to prove detention is not arbitrary.!4’

13 International Covenant on Economic, Social and Cultural Rights (adopted 16 December 1966, entered into

force 3 January 1996) 993 UNTS 3; Supplemented by the Optional Protocol to the International Covenant on
Economic, Social and Cultural Rights (OP-ICESCR) (adopted 10 December 2008, entered into force 5 May
2013) 2922 UNTS 29.

14 Franciszek, Przetacznik. “The Right to Life as a Basic Human Right.” Revue des droits de I'homme/Human
Rights Journal, vol., no.1, 1976, pp. 589-603

145 Art. 2(2) of the ICESCR.

14F. g. Art. 17 ICRMW.

47 E.g. Art.5 ECHR; Art. 9 ICCPR.
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Besides, every state, regardless of the international treaties it has ratified, is still bound
by the obligation to support the prohibition of collective expulsion of asylum seekers, which
is part of customary international law.!48 The prohibition of the collective expulsion of
asylum seekers is consecrated by many of the several human rights instruments.'4® For
instance, although ICCPR does not include a provision that explicitly prohibits the collective
expulsion of aliens, the Human Rights Committee (hereafter ‘HRC’) has determined that
the prohibition can be interpreted through the provisions of ICCPR and declared that
‘collective expulsion may amount to a crime against humanity.” ° According to the
Committee the ‘deportation or forcible transfer of population without grounds permitted
under international law [under the Rome Statute of the International Criminal Court],'>! in
the form of forced displacement by expulsion or other coercive means from the area in which

the persons concerned are lawfully present, constitutes a crime against humanity.’!52

Asylum seekers should also be protected from torture and inhuman treatment. The
prohibition of torture is a jus cogens norm of international law, which means that states must
implement the prohibition of torture even if that state has not ratified a relevant treaty. Article
2(2) UNCAT stipulates that a state ‘may never cite exceptional circumstances, including war
or a public emergency, to justify torture. Additionally, regional human rights treaties prohibit
torture and cruel, inhuman, or degrading treatment.’!33 Within this framework, ICRMW
guarantees asylum seekers, for example, the right not to be tortured or subjected to cruel,

inhuman, or degrading treatment.!>*

Moreover, HRL requires countries to provide remedies and reparation to victims of

human rights violations, including asylum seekers.!3> The HRC determined that when a

148 Third report on the expulsion of aliens by Mr. Maurice Kamto, Special Rapporteur, 19 April 2007, UN Doc.
A/CN.4/581, para. 69; Eggli, Ann Vibeke. Mass Refugee Influx and the Limits of Public International Law.
Kluwer Academic Publisher, 2002, p.165.

149 Art. 4 of the Protocol 4 to ECHR; Art. 22(9) of American Convention; Art. art. 26(2) ArCHR; Art. 12(5) of
the African Charter; Art. 22(1) ICRMW also prohibits the collective expulsion of migrants and requires States
to decide each migrant worker’s case individually.

150 General Comment No. 15. “The position of aliens under the Covenant.” 11 April 1986., para. 10.

151 Rome Statute of the International Criminal Court ( adopted 17 July 1998, entered into force on 1 July 2002)
2187 UNTS 90.

132 HRC, General Comment No. 29. “States of Emergency.” 31 August 2001, UN Doc.
CCPR/C/21/Rev.1/Add.11, para. 13(d).

153 Art. 3 ECHR; Art.8 ArCHR ; Art. 5 African Charter; Art.7 ICCPR; Art. 5(2) American Convention on
Human Rights.

154 Art. 10 [CRMW.

I55E.g. Art. 2(3) ICCPR; Art.14 CAT; Art. 2 CEDAW,; Art. 6 CERD; UNGA, Resolution 60/147, Basic
Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of
International Human Rights Law and Serious Violations of International Humanitarian Law, UN Doc.
A/RES/60/147, 16 December 2005, para. V.
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substantive human right can be violated during an individual expulsion, extra procedures are
required to secure the right to adequate assistance and a stricter form of strict scrutiny must
be applied to the expulsion proceeding.!5¢ Additionally, under Article 22 ICRMW, states
must ensure that procedural safeguards are in place to protect asylum seekers during
individual deportation proceedings if their asylum claim is rejected. These safeguards
include, but are not limited to, communicating the decision to expel to an asylum seeker in
a language he/she understands; to provide the decision and reasoning in writing except if
doing so would jeopardize national security; permitting an asylum seeker to provide an
explanation as to why he/she should not be expelled; and ensuring that the decision to expel
is reviewed by a competent authority, during which time the individual may seek a stay of

removal.

It is worth noting that some specific human right instrument may apply to specific
categories of vulnerable asylum seekers such as children, the elderly, efc. For example, the
CRS is important to refugee children because it sets comprehensive standards. While the
CRC is not a refugee treaty, refugee children are covered because all CRC rights are to be
granted to all persons under 18 years of age.!>” without discrimination of any kind.'>® All of
the aforementioned human rights relevant to asylum seekers will be interpreted in Chapter

V in the context of the V4 group.

Universal human rights treaties are inherent to human beings regardless of their status in
each country. Certainly, asylum seeker enjoys basic human rights. Most states have ratified
international instruments reflecting the principle that all persons, including all persons
irrespective of their migration status, are entitled to have their human rights respected,
protected, and fulfilled. However, measuring the rights of asylum seekers and refugees
exclusively through a ‘human rights-based approach’, an approach that only recognizes
international human rights instruments, does not encompass the full range of their rights.!>

In addition to human rights, this category has specific rights.

156 See e.g. Ahaniv. Canada, Communication No. 1051/2002, Human Rights Committee, 15 June 2004, paras.
10.6-10.8.

157Art. 1 CRC stipulates that ‘for the purposes of the present Convention, a child means every human being
below the age of eighteen years unless under the law applicable to the child, majority is attained earlier.’
158Art. 2 (1) CRC stipulates that ‘states Parties shall respect and ensure the rights set forth in the present
Convention to each child within their jurisdiction without discrimination of any kind, irrespective of the child's
or his or her parent's or legal guardian's race, colour, sex, language, religion, political or another opinion,
national, ethnic or social origin, property, disability, birth or other status.’

159 Migration Data Portal. “Migrant Rights” Last updated on 29 December 2021. Retrieved from
https://www.migrationdataportal.org/themes/migrant-rights Accessed 11 October 2021.
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Being an asylum seekers or refugee entails more than being an alien. It means living in
exile and depending on others for such basic needs as food, clothing, and shelter.!® The
protection of the asylum seekers must therefore be seen in the broader context of the
protection of human rights. Asylum seekers have rights which should be respected prior to,
during, and after the process of seeking asylum. In practical terms, the task of international
protection includes preventing refoulement, assisting with the processing of asylum seekers,
providing legal counsel and aid, promoting arrangements for the physical safety of refugees,

promoting, and assisting voluntary repatriation, and assisting refugees with resettlement.!¢!

IHRL supplements and promotes IRL when it comes to the human rights of asylum
seekers. The interaction and overlapping between these field of law can be seen, for example,
in the incorporation of the non-refoulment principle in both the UNCAT '62and the ICPPED,
163 which prohibits states parties from returning a person to another state if there is a

substantial risk of torture or enforced disappearance.

Some scholars have discussed regime entanglement between IRL and IHRL, which
means that these two fields of international law are not only interacted but also
fundamentally entwined and mutually influenced.!®* As a result of this mutual interaction,
both fields of international law have been fundamentally reshaped and something new has
emerged. In this context, Gammeltoft-Hansen and Madsen observes that ‘Human rights are
no longer simply a complementary or supplementary angle into refugee and migration law,
but a primary vantage point for both national and international litigation on refugee and
migration matters.’'6> As an example, they consider international refugee litigation. Due to

the lack of a dedicated international court or quasi-judicial monitoring mechanism for the

160 Office of the United Nations High Commissioner for Human Rights (hereafter ‘OHCHR”). Human Rights
and Refugees. Fact Sheet No.20, p.1. Retrieved from
https://www.ohchr.org/Documents/Publications/FactSheet20en.pdf Accessed 26 January 2022.

16l UNGA, Statute of the Office of the UNHCR, A/RES/428(V), 14 December 1950, para. 8.

162 UNCAT, Art. 3 (1) ‘No State Party shall expel, return ( ‘refouler’) or extradite a person to another State
where there are substantial grounds for believing that he would be in danger of being subjected to torture.’

163 JCPPED, Art. 16 (1). No State Party shall expel, return ( ‘refouler’), surrender or extradite a person to another
State where there are substantial grounds for believing that he/she would be in danger of being subjected to
enforced disappearance.

164 Krisch, Nico. Entangled Legalities Beyond the State. Cambridge University Press, 2021, p. 522; Krisch,
Nico & Hannah Birkenkétter “Multiple Legalities: Conflict and Entanglement in the Global Legal Order.”
VerfBlog, 12 January 2021. Retrieved from https:/verfassungsblog.de/multiple-legalities-conflict-and-
entanglement-in-the-global-legal-order/ Accessed 12 October 2021.

165 Gammeltoft-Hansen, Thomas & Madsen, Mikael Rask. “Regime Entanglement in the Emergence of
Interstitial Legal Fields: Denmark and the Uneasy Marriage of Human Rights and Migration Law.” Nordiques,
vol. 40, 2021, p.2.
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refugee, scholars and practitioners have historically focused on domestic legal venues.'%° It
should be mentioned that some jurisdictions and legal institutions have chosen a broader
interpretation of the IHRL and have used all available means, including human rights
treaties, 67 to defend and protect the human rights of asylum seekers at the national level.!68
To put it another way, while some legal institutions and jurisdictions have been hesitant to
play a bigger role in this area, others have enthusiastically embraced the opportunity to fill

this judicial gap based on IHRL treaties and jurisprudence.'¢?

The coupling between IRL and IHRL created normative and institutional changes.
Gammeltoft-Hansen discussed the so-called ‘human rights turn’ in migration and refugee
law, which has had a huge impact, broadened frameworks of argumentation and opening
new and important avenues for international adjudication.!” Numerous key cases involving
refugee rights have been brought before regional human rights courts such as the ECtHR,
the outcome of which has repeatedly forced states to abandon or significantly modify
national refugee and asylum policies. Individual petitions relating to asylum and refugee
issues have also become a major focus of various UN human rights treaty bodies.!”! Non-
refoulment cases, for example, make up most pending petitions before the Committee
Against Torture (hereafter ‘CAT’).172 In a similar vein, the United Nations Committee on
the Elimination of Discrimination Against Women has recognized an implied prohibition on

refoulement and heard individual communications involving refugee authors.!’? Similarly,

166 Op.cit. Gammeltoft-Hansen, Thomas & Madsen, Mikael Rask. 2021, p. 2.

167 Rubio-Marin, Ruth. Human Rights and Immigration. Oxford University Press, 2014, pp. 33 - 41.

168 Kosta, Vasiliki & Bruno de Witte. “Human Rights Norms in the Court of Justice of the European Union.”
Human Rights Norms in ‘Other’ International Courts, edited by Martin Scheinin, Cambridge University Press,
2019, pp. 263-266.

19 Amnesty International. “Going to court to protect the rights of refugees and migrants: An overlooked tool
for positive change. 18 August 2020. Retrieved from
https://www.amnesty.org/en/latest/research/2020/08/going-to-court-to-protect-the-rights-of-refugees-and-
migrants/ Accessed 13 October 2021; Nicholson, Frances & Kumin, Judith. “A guide to international refugee
protection and building State asylum systems.” Handbook for Parliamentarians, no. 27, the Inter-
Parliamentary Union & UNHCR, 2017, pp. 36-37.

170 Gammeltoft-Hansen, Thomas. “The Role of International Refugee Law in Refugee Policy.” Journal of
Refugee Studies, vol. 27, no. 4, 2014, pp. 574-575.

170 Ibid.

172 Cali, Basak & Cunningham, Stewart. “A Few Steps Forward, a Few Steps Sideways and a Few Steps
Backwards: The CAT’s Revised and Updated GC on Non-Refoulement.” EJIL: TALK. 20 March 2018.
Retrieved from https://www.ejiltalk.org/part-1-a-few-steps-forward-a-few-steps-sideways-and-a-few-steps-
backwards-the-cats-revised-and-updated-gc-on-non-refoulement Accessed 14 October 2021.

173 CEDAW. “General Recommendation No. 32: Gender-Related Dimensions of Refugee Status, Asylum,
Nationality and Statelessness of Women.” 5 November 2014, CEDAW/C/GC/32, paras. 17 to 20.
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The Committee on the Rights of the Child, which only began receiving individual

communications in 2014, has received increasing complaints about refugee children.!7#

There appears to be a growing body of case law on non-refoulement, and border issues
related to the asylum seckers’ issues. It is a body of law that derives rights from broadly
defined provisions such as the right to life or the prohibition on torture.!”> As the thesis has
a focus on the V4 group, it begs the question of whether asylum and refugee law has gained
legal momentum and judicial empowerment because of increasingly engaging human rights
law and institutions. This will be addressed in the subsequent chapters.

4.2. The interaction between international refugee law and international
criminal law
ICL is the body of laws, norms, and rules that govern international crimes and their
repression, as well as rules that govern conflict and cooperation among national criminal law
systems.!76 It must be said that ICL and IRL are not inextricably linked, but there are some
overlaps. In other words, ICL is increasingly being applied in IRL. This is due to an
exclusion clause in the CSR51, which prohibits asylum seekers from obtaining refugee status
if they have committed a crime against peace, a war crime, or a crime against humanity.!”’
The CSR51 established grounds for the inadmissibility of an asylum application in Article
1(F). This article is intended to exclude individuals from receiving refugee protection if there
are serious grounds to believe they have committed certain serious crimes and are attempting
to avoid being brought before international or national justice to account for their actions.!”8
It is intended to protect the host state and the integrity of the asylum process from abuse, but
it is not a punitive measure, and it must be used responsibly, keeping in mind the

humanitarian nature of the CSR51 and the consequences of exclusion for the individual.!”

174 Committee on the Rights of the Child. “Views adopted by the Committee under the Optional Protocol to
the Convention on the Rights of the Child on a communications procedure, concerning communication” No.
11/2017, 18 February 2018, UN Doc CRC/C/79/D/11/2017, paras. 2-3.

15 Op.cit. Gammeltoft-Hansen, Thomas & Madsen, Mikael Rask. 2021, p.6.

176 Werle, Gerhard & Jessberger, Florian. Principles of International Criminal Law, Oxford University Press,
4thed., 2020, pp.116-118; Schabas, William A. “International Criminal Law.” Encyclopedia Britannica. 2020.
Retrieved from https://www.britannica.com/topic/international-criminal-law Accessed 20 October 2021;
Cryer, Robert et al. An Introduction to International Criminal Law and Procedure, 4th ed., Cambridge
University Press, 2019, pp.15-17.

177 Rikhof, Joseph. “Complicity in International Criminal Law and Canadian Refugee Law: A Comparison.”
Journal of International Criminal Justice, Vol. 4, no. 4, 2006, p. 702.

178 Li, Yao. Exclusion from Protection as a Refugee, An Approach to a Harmonizing Interpretation in
International Law, Brill Nijhoft, 2017, pp.50-53.

17 Gilbert, Geoff. “Current issues in the application of the exclusion clauses.” Refiigee Protection in
International Law, edited by Erika Feller et al., Cambridge University Press, 2003, pp. 429-432; Webber,
Frances. “Exclusion From Refugee Status under Article 1F of the Refugee Convention.” Refugee legal Aid
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The determination of refugee status includes determining whether a person falls under the
exclusion clauses. The States Parties to the CSR51 have developed what are known as
‘refugee status determination procedures’ or ‘asylum procedures’ to determine whether or
not a person meets the criteria contained in the definition for refugee status.'8? In this context,
evidence presented in international criminal proceedings may be relevant in the context of
procedures for determining refugee status, which is one of the demonstrations of the
interaction between IRL and ICL. According to the UNHCR’s Guidelines on the Application
of Exclusion Clauses, ‘an indictment by an international criminal tribunal creates a

rebuttable presumption of excludability.’!8!

Other pertinent questions concern concepts of extended liability, which are still evolving
in ICL and are essential in determining exclusion cases under IRL.'$2 While the Exclusion
Clauses are absolute and restrictive in their interpretation, states that invoke ‘national
security’ to reject refugee status, as if it were a new ‘Exclusion Clause,” are in fact breaching

the spirit and provisions of the CSR51.183

The asylum laws of the V4 countries refer explicitly to the ‘Exclusion Clause,” which is
specified in Article 1F of CSR51. In Hungary, for example, a person can be excluded from
refugee status!* or subsidiary protection status!83 based on national security grounds. These
provisions state that a person cannot be recognized as a refugee or as a beneficiary of
subsidiary protection if their residence endanger national security. The security agencies,
specifically the Counter-Terrorism Office (Terrorelharitasi Kézpont, TEK) and the
Constitutional Protection Office (Alkotmanyvédelmi Hivatal, AH), have the authority to
assess a national security risk.!8¢ Security agencies’ opinions on national security threats are
binding for the Asylum authorities in asylum procedures. There is no legal obligation for

security agencies to provide reasons for their national security opinions in asylum

information for lawyers Representing Refugee legally. Retrieved from
https://www.refugeelegalaidinformation.org/exclusion-refugee-status-under-article-1f-convention ~ Accessed
19 October 2021.

180 UNHCR. “Key messages: Who is a refugee?”. pp. 1-6. Retrieved from
https://www.unhcr.org/4d944d089.pdf Accessed 20 October 2021.

181 UNHCR. “Guidelines on International Protection No. 5: Application of the Exclusion Clauses: Article 1F
of the 1951 Convention relating to the Status of Refugees.” 4 September 2003, HCR/GIP/03/05, para. 34.

182 UNHCR. “Complementarities between International Refugee Law, International Criminal Law and
International Human Rights Law: Concept Note” April 2011, pp.1-3. .

183 Murillo, Juan Carlos. “The legitimate security interests of the State and international refugee protection.”
Sur - International Journal on Human Rights , vol. 6, no. 10, 2009, pp. 116-121.

184 Art. 8(4) of Act LXXX 0f 2007 of 1 January 2008 on Asylum.

135 Ibid. Art. 15(B).

186 Art. 2(A) of the Decree no. 301/2007 (XI. 9.) on the execution of Act LXXX of 2007 of 1 January 2008
on Asylum.
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procedures.'$” While the asylum seeker in question may formally request access to classified

information,'8 such requests are always denied by security agencies.!8?

In Poland, as in Hungary, a person can be denied refugee or subsidiary protection status
on the basis of national security.'?° The identity of an asylum seeker is verified in the context
of security concerns, with the goal of determining whether their entry or stay will pose a
threat to the state’s defence, security, or public safety and order.!*! Before issuing an asylum
decision, the authority conducting the procedure requests information from the Police,
Border Guard, Internal Security Agency, or Consul on whether the asylum seeker’s entry or
stay in Poland poses a threat to defence, national security, or public safety and
order. 12 According to the relevant provisions,'?? an administrative authority issuing a
decision based on the opinion of a threat to national security may refrain from drafting
factual reasoning if security considerations require it. It should be noted that this is a general
rule that applies to all asylum related proceedings. The opinion on a national security threat
usually includes a summary of information about a specific asylum seeker gathered by the
Security agency, which is not accessible to the affected asylum seeker.!** The law makes no
formal requirements for forming an opinion on a national security threat. Such opinions are
not binding on the authority presiding over the proceedings.!*> One of the most well-known
cases of asylum denial due to security concerns in Poland was the case of an Iraqi national

who was denied refugee protection.!%¢

187 According to Art. 57(6) of Act LXXX 0f 2007 of 1 January 2008 on Asylum. the opinion of expert
authorities (which includes the opinion on a national security threat issued by the security agencies) only has
to contain the name of the competent authority, data necessary to identify the case, the opinion of the
competent authority, the legal basis on which its decision is based, and information on the remedy.

188 Art.3(9), 11(1) and 12(1) of the Act CLV of 2009 on the Protection of Classified Data.

139 According to information obtained through the Hungarian Helsinki Committee (hereafter ‘HHC”)
Freedom of Information requests to the CTO and CPO on 8 October 2020 and 4-5 August 2021, none of the
access requests submitted to the agencies in 2019, 2020, or the first half of 2021 were granted. Source: HHC.
“National security grounds for exclusion from international protection as a carte blanche: Hungarian asylum
provisions not compliant with EU law.” 20 December 2021. Retrieved from https://helsinki.hu/en/wp-
content/uploads/sites/2/2022/01/Info-Note national-security_exclusion FINAL.docx.pdf Accessed 6 March
2022.

190Art. 19 of the Act of 13 June 2003 on granting protection to foreigners within the territory of the Republic
of Poland.

1 Ibid. Art.86(1).

192 Ibid.

193A1t. 6 (1) of Act of 12 December 2013 on foreigners; Art. 5 of Act of 13 June 2003 on granting protection
to foreigners within the territory of the Republic of Poland.

194 Ibid.

195 HHC. “The right to know: Comparative Report on Access to Classified Data in National Security
Immigration Cases in Cyprus, Hungary, and Poland.” 2021, p.16.

196 Radio Poland. “Polish MPs to Probe Iraqi Suspected of Ties with Islamic Radicals: Report.” 15 November
2016. Retrieved from http://archiwum.thenews.pl/1/10/Artykul/279991.Polish-MPs-to-probe-Iraqi-
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In the Czech Republic, asylum claims may be denied due to security concerns.'?” If the
decision is based on classified information, the information is never described in the written
decision, and the asylum seeker has no access to it.!?% Similarly, in Slovakia, asylum is not
granted if the applicant is reasonably regarded as a threat to the security of the Slovak
Republic, or if the applicant has been convicted of a particularly serious crime and poses a
threat to society.!?” Furthermore, disagreement of the Slovak Information Service or Military
Intelligence constitutes another reason for not granting asylum, if the asylum seeker poses a
threat to the security of the Slovak Republic as well as a threat to society.?% If the decision
is based on classified information, it is never included in the case file or described in the
written decision. Such information is not available to the asylum seeker or his or her legal
representative. On written request and with the consent of the Slovak Information Service,
the classified information can be made available to the attorney of the asylum seeker.2°! If
the Migration Office issues a negative decision because the asylum seeker poses a threat to
the security of the Slovak Republic, the reasoning of such decision states only the fact that
it is a security interest of the Slovak Republic. In the decision’s reasoning, there is no further
explanation or specification of this risk.202 The refusal, withholding, or extension of asylum
or subsidiary protection for security reasons can be challenged within 30 days by filing an

administrative action with the Regional Court.2%

It is necessary to ascertain whether an asylum seeker applying for protection poses a
security risk or has committed a serious crime. However, in order to defend his/her rights in
accordance with the fair trial and effective remedy standards, the asylum seeker or their legal
representative should be informed at least about the substance of the ‘accusations’ levelled
against the applicant regarding alleged security threats. This is not possible in most cases

especially because the rejection cannot be challenged (e.g. Hungary and Poland). Excessive

suspected-of-ties-with-Islamic-radicals-report Accessed 6 March 2022 ; For the description of the case see
Ibid, p.7.

197 Art. 15 (1), Art.17 Act No. 325/1999 Coll. of 11 November 1999 on Asylum.

198 Act No. 412/2005 Coll. ACT of 21 September 2005 on the Protection of Classified Information and
Security Eligibility.

199 Art.13 (5) (a)(b) of Act. No. 480/2002 Coll. of 20 June 2002 on Asylum and on the Changes and
Amendments of Some Legal Acts.

200 Tbid. Art. 12 (2) (h); Art.13 (2) (d) (e).

201 Art. 35(3) of Act no. 215/2004 Coll. of 11 March 2004 on the Protection of classified information.

202 Art. 13(5) (A), 13 (2)(C) (D) of Act. No. 480/2002 Coll. of 20 June 2002 on Asylum and on the Changes
and Amendments of Some Legal Acts.

203 Jpid. Art. 13 (5), Art.15 (3), Art. 15b (1) (b).
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use of the Exclusion Clause may endanger the right to seek asylum, particularly given the

lack of reasoning for the exclusion decision and no access to the underlying information.204

In a related vein, the application of exceptions from Article 33(2) CSR51 must be the
ultima ratio to deal with a case reasonably. In other words, given the serious consequences
of returning an asylum seeker to a country where he/she faces persecution, the exception
provided for in Article 33(2) CSR51 should be used with extreme caution.205 Within this
context, the UNHCR reiterates that the security exception to the prohibition on expulsion or
return, as set forth in Article 33(2) CSR51, is not an additional ground for exclusion, but

rather an exception to be invoked only in exceptional circumstances by the state.

It is also important to discuss the connections between international criminal justice and
forced displacement when discussing the interaction between IRL and ICL. The linkage
ranges from deportation and forcible transfer, which are classified as war crimes or crimes
against humanity by international criminal courts and tribunals, to persecution. According
to the CSR51’s drafting history, the definitions of ‘crime against peace,” ‘war crime,” and
‘crime against humanity’ in the exclusion clauses are not limited to those found in
‘international instruments’ existing at the time the Convention came into force. As a result,
UNHCR relied on guidance from instruments such as the Statute of the International
Criminal Tribunal for the Former Yugoslavia and the Statute of the International Criminal
Tribunal for Rwanda in interpreting the exclusion provision.?% In this regard, the Statute of
the Tribunal will be another authoritative international instrument that will guide UNHCR

and states in interpreting concepts used in the exclusion provision.2%’

In addition, the term ‘persecution’ should be highlighted since it is used by both the ICL
and the IRL.2%®% Given that displacement is frequently the result of widespread deprivation of
human rights, it appears likely that intersections and cross-referencing possibilities exist.
Persecution, on the other hand, is classified as a crime against humanity under Article 7(1)

(h) of the ICC Statute.?%? It is also considered under Article 7(2) (g) of the ICC Statute as

204 E.g. HHC observed an increase in Hungary in the use of national security grounds as a reason for denying
asylum claims. Source: HHC. “Flagrant breach of the right to defence in national security cases, systemic
denial of the right to family life.” 20 November 2020, pp.1-3. Retrieved from https://www.helsinki.hu/wp-
content/uploads/National-Security-Risk.pdf Accessed 6 March 2022.

205 UNHCR. “Note on the Principle of Non-Refoulement.” November 1997, para. (f).

206 UNHCR. “UNHCR and the establishment of an international criminal court: some comments on the draft
statute.” 1998. Para. 5.

27 Ibid.

208 Op.cit. UNHCR. “Complementarities between International Refugee Law ...” 2011, pp.1-3.

209 Art. 7 (1) (h) of the ICC Statute “persecution against any identifiable group or collectively on political,
racial, national, ethnic, cultural, religious, gender as defined in paragraph 3, or other grounds that are
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‘intentional and severe deprivation of fundamental rights contrary to international law
because of the identity of the group or collectively.” Persecution, on the other hand, is
included in the definition of a refugee in Article 1(A) of the CSR51. According to Yao Li,
when comparing the crime against humanity of persecution and persecution as a core
element of the refugee definition, it is striking that both phenomena have a similar structure:
The basis is a serious violation of human rights based on discrimination.?!® Nonetheless, the
author claims that cross-referencing carries some risks. Because of the similar meaning and
wording, authorities may be tempted to adapt interpretation and applications too hastily.?!!
As a result, the various objects and purposes, as well as the varying standards of proof, must
be considered: ‘For persecution as a crime, the individual criminal responsibility and the
character of this heinous crime to affect mankind as such are crucial points, whereas in
refugee status determination, the vulnerability of the individual refugee and lacking state
protection is in the foreground.’?!> Yao Li concludes that persecution in a refugee context
does not imply a crime against humanity, as far too many additional elements are needed to
establish the latter. However, whenever a crime against humanity of persecution can be

proven, persecution within the definition of a refugee is almost certainly proven.?!3

UNHCR strongly advocated for the establishment of an ICC more than two decades ago.
214 Thus, an ICC with jurisdiction over international crimes would have a deterrent effect on
such crimes, thereby positively impacting situations that give rise to refugee flows. This
raises the question of the scope of the ICC’s jurisprudence and practice in terms of protecting
the rights of asylum seekers and refugees. This point will be discussed in greater depth in
Chapter VI.

Furthermore, while complicated, the interactions between the international trafficking
and smuggling regime,?!S IRL, and ICL are undeniable. While human trafficking can take

many forms, one constant is the abuse of victims’ inherent vulnerability.?!® This brings up

universally recognised as impermissible under international law, in connection with any act referred to in this
paragraph or any crime within the jurisdiction of the Court.”

210 Li, Yao. “Persecution in International Criminal Law and International Refugee Law.” ZIS, vol. (6/2020),
2020, p.310.

2 Ibid.

212 Ibid.

213 Ibid.

214 Op.cit. UNHCR. “UNHCR and the establishment of an International Criminal Court...” 1998. Paras. 1 to 7.
215 Human trafficking is involuntary, and victims are exploited, whereas smuggling is voluntary, yet still bears
life-threatening risks.

216 UN. “Human Trafficking ‘Takes Many Forms, Knows No Borders’, Secretary-General Says in Message for
World Day, 27 July 2018, SG/SM/19146-OBV/1807.
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the question of the link between asylum seekers and human trafficking. In practice, asylum
seekers can become victims of trafficking when they travel irregularly in search of
protection, or when they seek livelihoods while lacking legal rights, such as when they are
awaiting the outcome of a protracted status determination, or when they live without the

right to work.?!7

Asylum seekers may fall victim to human smuggling. Smugglers frequently place asylum
seekers in dangerous situations, and as a result, they may become victims of other crimes,
including serious human rights violations, during the smuggling process.?!® Although
identified victims of trafficking are classified as a “particular social group’ under the CSR51,
asylum seekers are frequently required to demonstrate other vulnerabilities to be granted
refugee status.?’® A negative conclusive grounds decision will almost certainly harm the

person’s credibility in the asylum system.?20

In recent years, governments have redoubled their efforts to prevent irregular migration
and combat human smuggling and trafficking, particularly when carried out by organized
criminal groups.??! Trafficking in persons is a crime in international law. Article 3(a) of the
Protocol to Prevent, Suppress and Punish Trafficking in Persons Especially Women and
Children provides the sole internationally accepted definition of trafficking in persons. 222
However, while many countries define human trafficking as a crime under domestic law, it

is not a crime under the ICC’s Statute.??> Human trafficking can indeed be regarded as a

217 Briddick, Catherine & Vladislava Stoyanova. “Human Trafficking and Refugees.” The Oxford Handbook
of International Refugee Law edited by Cathryn Costello et al. Oxford Handbooks online, 2021, pp.7-14.

218 United Nations Office on Drugs and Crime (hereafter ‘UNODC’). “Human trafficking and migrant
smuggling.” Retrieved from https://www.unodc.org/e4j/en/secondary/human-trafficking-and-migrant-
smuggling.html 23 October 2021.

219 While UNHCR does not have a specific mandate to assist victims of trafficking and smuggling, it is
recognized that victims or potential victims of smuggling with aggravating circumstances or trafficking may
be persons of concern to UNHCR in some cases. Source: UNHCR. “Trafficking in persons.” Retrieved from
https://www.unhcr.org/human-trafficking.html 24 October 2021; UNHCR. “Guidelines on International
Protection: The application of Article 1A (2) of the 1951 Convention and/or 1967 Protocol relating to the Status
of Refugees to victims of trafficking and persons at risk of being trafficked.” 7 April 2006, HCR/GIP/06/07,
para.4

220 Soroya, Katherine. “Briefing: the support system for migrant victims of human trafficking.” Free
Movement, United Kingdom, Retrieved from https://www.freemovement.org.uk/briefing-the-support-system-
for-migrant-victims-of-human-trafficking/ 24 October 2021.

221 Organization for Security and Cooperation in Europe. “Combating trafficking as modern-day slavery: a
matter of rights, freedoms, and security.” Annual Report of the Special Representative and Coordinator for
Combating Trafficking in Human Beings. 2010, p.7 Retrieved from
https://www.osce.org/files/f/documents/5/f/74730.pdf 24 October 2021.

222 Art. 3(a) of Protocol to Prevent, Suppress and Punish Trafficking in Persons Especially Women and
Children (adopted 15 November 2000, entered into force 25 December 2003) 2237 UNTS 319.

223 Crawford, Julia. “Could the ICC Address Human Trafficking as An International Crime?” Justiceinfo Net,
2019. Retrieved from https://www.justiceinfo.net/en/41684-could-icc-address-human-trafficking-
international-crime.html 25 October 2021.
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crime against humanity under the Rome Statute. It could be classified as such only if the
ICC considers it on its own.?** The ICC is mandated by its Statute to prosecute individuals
for the most heinous international crimes, including genocide, crimes against humanity, and
war crimes.??> Nonetheless, these include elements that are frequently associated with
human trafficking, such as enslavement, imprisonment, torture, rape, and sexual slavery. In
any case, the ICC seeks to hold those responsible accountable for their crimes while also
assisting in the prevention and reduction of this type of crime.??¢ These objectives cannot be
met solely by the Court. As a court of last resort, it seeks to supplement, rather than replace,
national courts. For example, data on criminal investigations into asylum seekers trafficking
should be collected by national criminal courts. To combat the trafficking of asylum seekers,
a criminal justice perspective that places responsibility for trafficking and exploitation on
organized criminal networks and protect trafficked asylum seekers from criminalization is
required. As previously stated, the ICC is not meant to replace national courts. Domestic
judicial systems continue to be the first line of accountability when it comes to prosecuting
these crimes. The ICC jurisdiction is complementary to national jurisdictions. This ‘principle
of complementarity’??’ gives states the primary responsibility and duty to prosecute the most
serious international crimes,??® while allowing the ICC to intervene only as a last resort if

states fail to carry out their obligations.???

24 Obokata, Tom. “Trafficking of Human Beings as a Crime against Humanity: Some Implications for the
International Legal System.” The International and Comparative Law Quarterly, vol. 54, no. 2, 2005, p. 446.
225 ICC. “About the Court.” Retrieved from https://www.icc-cpi.int/about 25 October 2021.

226 Ihid.

227 Art. 1 of the ICC Statute.

228 Solera, Oscar. “Complementary jurisdiction and international criminal justice.” IRRC, vol. 84, no. 845,
2002, pp.148-149; Mayans-Hermida, Beatriz E & Barbora Hold. “Balancing ‘the International’ and ‘the
Domestic’: Sanctions under the ICC Principle of Complementarity.” Journal of International Criminal Justice,
vol.18, no. 5, 2020, p. 1129.

22 Mayerfeld, Jamie. “Who Shall Be Judge? The United States, the International Criminal Court, and the
Global Enforcement of Human Rights.” Human Rights Quarterly, vol. 25, no. 1, 2003, p.103. “Justice should
be done, but where? The Relationship between National and International Courts.” Proceedings of the Annual
Meeting, American Society of International Law, vol. 101 2007, p. 297.
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Not only courts, but also a variety of stakeholders, such as border and coast guard staff,
police, prosecutors, judges, Frontex,2*? Europol,2}! and Interpol, 232 could play a significant
role in combating asylum seeker trafficking by investigating suspected cases of smuggling.
233 1t is also important to strengthen the capacity of asylum authorities?3* to identify
trafficked asylum seekers, as well as the capacity of anti-trafficking stakeholders to identify
trafficked people among those using asylum routes.?3® The Visegrad countries, as will be
discussed extensively in the fourth chapter, advocate for stronger EU external border defence
primarily by strengthening FRONTEX capacity. 23¢ In addition, the V4 group calls for robust
action ‘against human traffickers and smugglers profiting from the human tragedy.’?*” For

instance, Hungary, as a frontline and EU external EU Member State, redoubled its efforts to

230 The full name of Frontex is the European Agency for the Management of Operational Cooperation at the
External Borders of the Member States of the European Union. It was established by Council Regulation (EC)
2007/2004 on 26 October 2004 and has its headquarters in Warsaw, the capital of Poland. It assists EU Member
States and Schengen Associated Countries in managing the EU’s external borders, combating cross-border
crime, and keeping up with changing border control trends. Source: Regulation (EU) 2019/1896 of the
European Parliament and of the Council of 13 November 2019 on the European Border and Coast Guard and
repealing Regulations (EU) No 1052/2013 and (EU) 2016/1624, PE/33/2019/REV/1,0J L 295, 14.11.2019, p.
1-131; website of Frontex. Retrieved from https:/frontex.ecuropa.cu/ Accessed 27 January 2022; EU Agenda.
“Frontex at a Glance.” p.1-2. Retrieved from https://euagenda.eu/upload/publications/untitled-6365-ea.pdf
Accessed 27 January 2022.

231 The full name of Europol is the European Union Agency for Law Enforcement Cooperation. The Treaty
provisions on Europol fall under article 88 of the TFEU. The Europol Convention was signed on 26 July 1995
and came into force in October 1998 after being ratified by all EU Member States. Europol’s goal is to make
Europe safer by improving cooperation among EU countries’ police forces and law enforcement agencies.
Also, its mission is to assist EU countries in preventing and combating international crime and terrorism. Its
headquarters are in The Hague, the Netherlands. Source: EUR-Lex.Glossary of summaries. “Europol:
European Union Agency for Law Enforcement Cooperation.” Retrieved from
https://eurlex.europa.eu/summary/glossary/europol.html  Accessed 27 January 2022; Website of Europol.
Retrieved from https:/www.europol.europa.eu/about-europol Accessed 27 January 2022.

232 The full name of Interpol is the International Criminal Police Organization. The International Criminal
Police Commission was established in 1923 in Vienna, Austria, and was renamed the International Criminal
Police Organization-Interpol in 1956. Its headquarters are in Lyon, France. Interpol’s mission is to assist law
enforcement agencies in each of its 195 member countries to combat all forms of transnational crime. It
provides police with a high-tech infrastructure of technical and operational support to meet the growing
challenges posed by criminals and crimes that cross borders, both physically and virtually. Source: Website of
Interpol. Retrieved from https://www.interpol.int/en/Who-we-are/What-is-INTERPOL Accessed 27 January
2022.

23 Healy, Claire. “The Strength to Carry On: Resilience and Vulnerability to Trafficking and Other Abuses
among People Travelling along Migration Routes to Europe.” International centre for Migration Policy
Development, Brussels, 2019, pp. 243- 246.

234 Jean-David Ott. Asylum authorities an overview of internal structures and available resources. European
Council on Refugees and Exiles (hereafter ‘ECRE’”) (Updated on 30 June 2019), pp.2-22. Retrieved from
https://asylumineurope.org/wp-content/uploads/2020/11/aida_asylum_authorities 0.pdf. Accessed 27
January 2022.

25 Ibid.

236 Visegrad Group. “Joint Declaration of the Ministers of the Interior.” 16 October 2018. Retrieved from
https://www.visegradgroup.eu/calendar/2018/joint-declaration-of-th Accessed 6 March 2022.

237 Visegrad Group. “Joint Communiqué of the Visegrad Group Ministers of Foreign Affairs.” 11 September
2015 Retrieved from https://www.visegradgroup.eu/calendar/2015/joint-communique-of-the-150911
Accessed 6 March 2022.
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combat smuggling after the 2015 refugee crisis.?3® Such measures would be invaluable in
combating transnational crime, such as human trafficking and the smuggling of asylum

seekers, while also reducing irregular migration.

Human traffickers frequently operate with impunity, and their crimes go unnoticed. As a
result, much work remains to be done to combat asylum seeker trafficking. First, it is
essential to strengthen the legal framework for combating human trafficking, including by
ratifying and effectively implementing the two protocols: the Protocol against the Smuggling
of Migrant by Land, Sea and Air, Supplementing the United Nations Convention against
Transnational Organized crime ( hereafter ‘smuggling Protocol’);?**and the Protocol to
Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children,
supplementing the United Nations Convention against Transnational Organized Crime
(hereafter ‘Trafficking Protocol’).2* Second, improving international, regional, and local
cooperation, monitoring asylum routes to prevent trafficking, collaborating in cross-border
investigation and prosecution of perpetrators, and providing protection and assistance to
those vulnerable to or victims of human trafficking at any stage of asylum seekers’ journey,
is essential.?*! Third, identify, refer, and assist asylum seekers who have been victims of
human trafficking in a timely manner in order to protect their rights and dignity, as well as

to foster their psychosocial recovery and social inclusion into society.?*?

Borrowing from ICL, IRL determines who is worthy of refugee status by excluding those

who have committed serious international crimes.?*3 ICL, when applied collaboratively,

238 Kovacs, Zoltan. “Hungary will not yield to migration pressure.” About Hungary, 15 September 2021.
Retrieved from https://abouthungary.hu/blog/hungary-will-not-yield-to-migration-pressure Accessed 6
March 2022.

239 Protocol against the Smuggling of Migrants by Land, Sea, and Air, Supplementing the United Nations
Convention against Transnational Organized Crime (Adopted15 November 2000, entered into force on 28
January 2004) 2241 UNTS 507.

240Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children,
Supplementing the United Nations Convention against Transnational Organized Crime (adopted 15 November
2000, entered into force 25 December 2003, 2237 UNTS 319).

24 UNODC. “Statement by the United Nations Network on Migration on the World Day Against Trafficking
in Persons “Victims’ Voices Lead the Way.”” 30 July 2021. Retrieved from
https://www.unodc.org/unodc/press/releases/2021/July/statement-by-the-united-nations-network-on-
migration-on-the-world-day-against-trafficking-in-persons.html 6 March 2022.

242 UNHCR. “Guidance for Partnering with UNHCR.” 7th Draft v2, May 2019, p.18. Retrieved from
https://www.unhcr.org/uk/5cf8c21¢7.pdf 26 October 2021.

243 Poon, Jenny. “The Crime of Aggression under International Criminal Law: Links with Refugee Law.”
IntLawGrrls, 10 December 2017. Retrieved from https:/ilg2.0rg/2017/12/10/the-crime-of-aggression-under-
international-criminal-law-links-with-refugee-law/ 26 October 2021.
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brings perpetrators to justice, whereas IRL excludes those who seek safe havens by obtaining

refugee status and the corresponding protection.?4*

24 Ibid.

46



III. The Organizational Frameworks of the EU and the V4’s Asylum Policies

1. Overview

The main goal of this chapter is to provide a brief overview of both the organizational
framework of the EU’s asylum policy and the organizational framework of the V4 asylum
policies, as well as to demonstrate the basic treaties, standards, and directions that the V4

asylum policy must follow.

Human rights are an essential component of the EU’s founding values.?** The EU is
bound by its Charter of Fundamental Rights (hereafter ‘CFR’),24 which is a unique and
modern human rights instrument aimed at strengthening fundamental rights protection in the
EU.2*7 The CFR enshrines all fundamental rights protected in the EU as they result from the
established case-law of the Court of Justice of the European Union ( hereafter CJEU), the
European Convention on Human Rights (hereafter ‘ECHR’),?*8 and common constitutional
traditions of the Member States.?*? Therefore, the promotion and protection of human rights
is a priority for the EU, both within the EU and in its relations with third countries. It can be
argued that the EU legal order offers ‘a high standard of human rights protection.’?%0 It is
within this context that the EU portrays itself as a safe area for people fleeing persecution or
serious harm in their home country. The EU Member States share responsibility for
accepting asylum seekers in a respectful manner, ensuring that they are treated with dignity
and respect, and that their asylum claims are examined in accordance with uniform
standards. This assumes that asylum seekers are treated similarly in each Member State,
ensuring consistency of outcome regardless of where an applicant applies. The second
subchapter will examine the organizational framework of the EU’s asylum policy (2), while

the third subchapter will investigate the organizational framework of the V4’asylum policies

Q).

245 Art. 2 of Treaty on European Union (Consolidated Version) (hereafter ‘TFE’) Treaty of Maastricht, Official
Journal of the European Communities C 325/5, 24 December 2002.

24 Art. 51 CFR

247 Charter of Fundamental Rights of the European Union, OJ C 326, 26 December 2012, p. 391- 407.

248 European Convention on Human Rights. Convention for the Protection of Human Rights and Fundamental
Freedoms, (Adopted 4 November 1950, entered into force on 3 September 1953,) 213 UNTS 221.

249 European Network of National Human Rights Institutions. “Implementation of the EU Charter of
Fundamental Rights Activities of National Human Rights Institutions.” 2019, p. 3. Retrieved from
http://ennhri.org/wp-content/uploads/2019/11/Implementation-of-the-EU-Charter-of-Fundamental-Rights-
Activities-of-NHRIs.pdf Accessed 28 January 2022.

230 Ktistakis, Yannis. “Protecting Migrants under the European Convention on Human Rights and the European
Social Charter.” Council of Europe Publishing, Paris, 2013, p.10.
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2. The organizational framework of the EU’s asylum policy

As a starting point, the EU’s asylum policy is a shared competence®! and, therefore, subject
to the principle of subsidiarity.>> Some provisions reserve specific competence to Member
States, but Article 67(2) TFEU assigned general competence to the EU to implement a
common policy in the fields of border control, immigration, and asylum, as specified by

subsequent provisions for each of these fields.

The EU sought to develop a Common European Asylum System, subsidiary protection,
and temporary protection to provide appropriate status to all non-EU nationals in need of
international protection and to ensure that the principle of non-refoulement was followed.
This policy was in accordance with the CSR51 and its 1967 protocol. Neither the TFEU nor
the CFR define the terms ‘asylum’ or ‘refugee,” but both explicitly refer to the CSR51 and
its 1967 Protocol.?>3 Asylum seekers entering the EU must adhere to the laws established by

Common European Asylum System.

It should be noted that the Common European Asylum System has evolved through two
phases, 2*4 and will presumably continue to do s0.25 Without going into too many details
according to the aims and limitations of our research, the Common European Asylum
System was ‘heralded as a historic achievement.’25¢ It emerged following the adoption of
the Schengen Agreement on the abolition of internal border controls of signatory states and
its subsequent incorporation into the EU legislative framework by the Amsterdam Treaty.?57
The Common European Asylum System establishes common standards and cooperation to

ensure that all asylum seekers are treated equally in an open and fair system, regardless of

21 Art. 4(2)(j), Art. 67(2), Art. 77, Art.78, and Art. 80 of the Treaty on the Functioning of the European Union
(hereafter ‘TFEU’) Consolidated version of the Treaty on the Functioning of the European Union OJ C 326,
26.10.2012, p. 47-390 ; Art. 18 CFR. See also: Carrera, Sergio et al. “Constitutionalising the External
Dimensions of EU Migration Policies in Times of Crisis. Legality, Rule of Law, and Fundamental Rights
Reconsidered.” Research Paper, Centre for European Policy Studies, Brussels, 2019. p.3; European Parliament.
“Fact Sheets on the European Union: Asylum Policy.” Retrieved from
https://www.europarl.europa.cu/factsheets/en/sheet/151/asylum-policy Accessed 15 July 2021

252 Art. 69 TFEU; Art.5 (3) TEU.

233 Op.cit. European Parliament. “Fact Sheets on the European Union: Asylum Policy.”

2% European Commission. “Common European Asylum System.” Retrieved from https:/ec.curopa.cu/home-
affairs/pages/glossary/common-european-asylum-system-ceas _en Accessed 15 July 2021; European
Commission.  “Policy Plan on  Asylum, COM.” 2008 Retrieved from  https:/eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2008:0360:FIN:EN:PDF Accessed 15 July 2021.

3 Giordano, Antonella. “EU asylum policy: The past, the present and the future.” The New Federalist, 2019
Retrieved from https://www.thenewfederalist.cu/eu-asylum-policy-the-past-the-present-and-the-
future?lang=fr Accessed 15 July 2021.

26 Tsourdi, Evangelia Lilian. “The Emerging Architecture of EU Asylum Policy: Insights into the
Administrative Governance of the Common European Asylum System.” EU Law in Populist Times. Crises
and Prospects, edited by Francesca Bignami, Cambridge University Press, 2020, p. 191.

257 “Summaries of EU legislation: The Schengen area and cooperation.” The Publications Office of the EU.
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where they apply. More specifically, the Common European Asylum System unifies
minimum asylum standards while leaving it up to EU Member States to establish procedures

for obtaining and withdrawing international protection.58

The first phase of the Common European Asylum System included secondary legislation
enacted between 2000 and 2005 based on defining common minimum standards to which
the Member States were to adhere in connection with the reception of asylum seekers;
qualification for international protection and the content of the protection granted; and
procedures for granting and withdrawing refugee status. 2 All these points became
legislation, namely the Dublin 11260 Regulation, which replaced the Dublin Convention; the
Reception Conditions Directive; 26! the Qualification Directive; 26> and the Asylum
Procedures Directive.203 These acts, however, had a low common denominator and were
nothing more than the result of difficult compromises among states that were opposed to any
extension of rights for asylum seekers to maintain their own flexibility. Harmonization, on

the other hand, had to be achieved.264

The second phase of the Common European Asylum System marked a significant
advancement, which effectively began in September 2008 with the European Commission’s

European Pact on Asylum.?6> The aim and content of the second phase of the Common

238 European Commission. “Reforming the Common European Asylum System: Frequently asked questions.”
13 July 2016 pp.1-8. Retrieved from https:/ec.curopa.cu/commission/presscorner/detail/ft/ MEMO_16_2436
Accessed 16 July 2021.

291t is worth noting that the 1990 Dublin Convention, which later became the Dublin II Regulation (2003)
and Dublin I1T (2013) was the first to address the movement of asylum seekers in legislative form. The Dublin
Convention established criteria for determining the State responsible for examining asylum applications lodged
in one of the European Communities” Member States. Source: Convention determining the State responsible
for examining applications for asylum lodged in one of the Member States of the European Communities -
Dublin Convention, OJ C 254, 19 August 1997, p. 1-12. No longer in force, Date of end of validity: 16 Mach
2003.

260 Council Regulation (EC) No 343/2003 of 18 February 2003 establishing the criteria and mechanisms for
determining the Member State responsible for examining an asylum application lodged in one of the Member
States by a third-country national OJ L 50, 25 February 2003, p. 1-10. No longer in force, Date of end of
validity: 18 July 2013.

26! Directive 2013/33/EU of the European Parliament and of the Council of 26 June 2013 laying down
standards for the reception of applicants for international protection (recast) OJ L 180, 29 June 2013, p. 96—
116. (hereafter ‘Reception Conditions Directive’)

202 Directive 2011/95/EU of the European Parliament and of the Council of 13 December 2011 on standards
for the qualification of third-country nationals or stateless persons as beneficiaries of international protection,
for a uniform status for refugees or for persons eligible for subsidiary protection, and for the content of the
protection granted (recast) OJ L 337, 20 December 2011, p. 9-26. (hereafter ‘Qualification Directive’)

203 Directive 2013/32/EU of the European Parliament and of the Council of 26 June 2013 on common
procedures for granting and withdrawing international protection OJ L 180, 29 June 2013, p. 60-95 (hereafter
‘Asylum Procedures Directive’).

264 The Hague Programme: strengthening freedom, security and justice in the European Union OJ C 53, 3
March 2005, p. 1-14.

265 European Council. “European Pact on Immigration and Asylum.” EU Doc 13440/08, 24 September 2008.
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European Asylum System were detailed in Lisbon Treaty.?¢¢ With the entry into force of the
Treaty, the CFR also became legally binding on 1 December 2009. The Charter is considered
a full component of EU primary law binding upon the EU institutions and its Member States
when they implement EU law.267 During the second phase, it was decided to rewrite all of
the aforementioned legislative measures. The Dublin II Regulation became the Dublin III
Regulation,?%® and the above-mentioned directives were amended. The Dublin III establishes
the criteria and mechanisms for determining which Member State is responsible for
examining an asylum claim made in the EU.2® This system is founded on the principle of
‘mutual trust,” which is crucial in the EU.?70 In the field of asylum, this principle essentially
means that all Member States have common rules and standards based on human rights,
democracy, and the rule of law. Thus, if a person moves to a second country and is then
returned to the first, their human rights, as well as democracy and the rule of law, will

undoubtedly be respected.

Despite mutual trust and the rule of the country of first entry, it was quickly realized that
these principles existed in theory but were not fully respected in practice. In several
judgments, which will be discussed in the subsequent chapters, the European Court of
Human Rights (hereafter ‘ECtHR’) stated that some EU countries do not respect the values
of human rights, democracy, and the rule of law, and thus the country of first entry rule
should be disapplied to them. Furthermore, the country of first entry rule has been recognized
as burdening countries at external borders, owing to the Dublin III Regulation’s lack of
burden-sharing provisions. It became even more apparent with the refugee crisis of 2015,

which made the EU aware of the Common European Asylum System’s inadequacy.

The refugee 2015 crisis has been presented as a failure of the Common European Asylum

System.?’! But what kind of failure are we talking about? Is it a failure to deal with external

266 Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing the European
Community, signed at Lisbon, (adopted on13 December 2007, entered into force on 1 December 2009) OJ C
306, 17 December 2007, p. 1-271.

267 Declaration concerning the Charter of Fundamental Rights of the European Union, annexed to the Final Act
of the Intergovernmental Conference which adopted the Treaty of Lisbon, signed on 13 December 2007, in
(2012) OJ C 326/339.

268 Regulation (EU) No 604/2013 of the European Parliament and of the Council of 26 June 2013

establishing the criteria and mechanisms for determining the Member State responsible for examining an
application for international protection lodged in one of the Member States by a third-country national or a
stateless person, OJ L 180, 29 June 2013, p. 31-59 (hereafter ‘Dublin III regulation’)

209 Art. 7 to Art. 15 Dublin Regulation II1. Using a hierarchy of criteria, the Dublin III Regulation identifies
the Member State responsible for determining an asylum application. These include family considerations,
possession of residence documents or visas, irregular entry or stay, and visa-waived entry.

270 Art. 22 Dublin Regulation III.

27! The failure of Common European Asylum System is discussed in detail in the next chapter.
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pressures that have resulted in an increase in the number of asylum seekers, or a failure to

build a fully functional common asylum system?

The failure to deliver a comprehensive and effective EU asylum policy can be attributed
to three fundamental structural reasons. 272 First, the system of shared competencies, which
allows Member States to pursue their own policies alongside EU policy. It is understandable
that the Union’s competence will have to coexist together with that of the Member States.
However, the shared competence severely limited the EU’s consolidation and coordination
roles, resulting in fragmentation. Implementing a comprehensive, coherent, and efficient
asylum policy is a difficult mission due to the shared competence.?” In a sector as delicate
as asylum, the Member States does not accept to lose their competence. Furthermore,
domestic asylum policies influence how decision-makers implement the Common European
Asylum System’s common rules and procedures.?’* While the primary goal of the EU’s
asylum policy is to provide appropriate status to any non-EU national in need of international
protection, Member States link asylum matters to sovereignty and security concerns. Second,
the coexistence of too many actors who want to have a say in asylum policies and come from
very different policy areas with varying, if not conflicting, interests. Third, fragmented, and
in some cases, overlapping funding instruments.?’> In addition, the fact that the shared
competence of the EU and its Member States is not entirely clear where the line between the

two is found contributed significantly to the Common European Asylum System’s failure.

To address the failure, the European Commission issued a first package of legislative
proposals in 2016 that included a recast Dublin Regulation ‘Dublin IV, a recast Eurodac-

Regulation, and a proposal to establish a European Union Agency for Asylum as the first

272 Faure, Raphaélle ef al. “Challenges to a comprehensive EU migration and asylum policy.” European
Centre for Development Policy Management, Netherlands, 2015, p. 5. Retrieved From
https://cdn.odi.org/media/documents/10166.pdf Accessed 17 July 2021.

273 Jiménez, Gemma Pinyol. “Is It Possible to Develop a Common European Policy on Immigration and
Asylum?” IEMed Mediterranean Yearbook, 2019. Retrieved from https://www.iemed.org/publication/is-it-
ossible-to-develop-a-common-european-policy-on-immigration-and-asylum/ Accessed 3 March 2022.
274 Schittenhelm, Karin. “Implementing and Rethinking the European Union’s Asylum Legislation: The
Asylum Procedures Directive.” International Migration, vol. 57, no.1, 2019, p. 229.

275 Op.cit Faure, Raphaélle et al., 2015, p. 5.
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step in a full revision of the Common European Asylum System.?’® Despite this appears to

be a promised ‘fresh start’, the EU is still struggling to reform the bloc’s asylum rules.?””

On 23 September 2020, the European Commission presented the New Pact on
Migration and Asylum,?’® which places a strong emphasis on better management of
external borders and returns, thus strengthening the security dimension, which has been
the main approach of asylum and migration management over the years.?’® In addition, the
New Pact on Migration and Asylum outlines the European Commission’s new approach to
asylum in the EU. The new asylum approach revolves around three main points: first, the
reform of Dublin Regulation IIT;280 second, the establishment of a solidarity mechanism for
search and rescue cases;?8! and third, the implementation of a new set of mandatory border

procedures.282

276 COM (2016) 197 final. “Communication From the Commission to the European Parliament and the Council
Towards a Reform of the Common European Asylum System and Enhancing Legal Avenues to Europe.” 6
April 2016.

Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52016DC0197 Accessed
17 July 2021.

277 Maiani, Francesco. “A “Fresh Start” or One More Clunker? Dublin and Solidarity in the New Pact.” EU
Migration Law Blog, 20 October 2020. Retrieved from https://eumigrationlawblog.eu/a-fresh-start-or-one-
more-clunker-dublin-and-solidarity-in-the-new-pact/ Accessed 17 July 2021.

278 COM (2020) 609 final. Communication From the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the Regions on a New Pact on Migration and
Asylum. 23 September 2020.

2 The New Pact is based in part on the European Commission’ seven legislative proposals from 2016, which
were drafted in response to the 2015 refugee crisis and reflected the first period of ‘success’ of the March 2016
agreement with Turkey in terms of a reduction in asylum seeker arrivals in Greece. It is based on solidarity
and responsibility, and it includes the following provisions: external border management that is effective and
equitable, including identity, health, and security checks; asylum rules that are fair and efficient, as well as
procedures for asylum and return; a new mechanism of solidarity for search and rescue, pressure, and crisis
situations; Improved foresight, preparedness, and response to crises; returns approach that is efficient and EU-
coordinated; comprehensive EU governance to improve the management and implementation of asylum and
migration policies; mutually beneficial agreement with key third-country origin and transit countries;
development of long-term legal pathways for those in need of protection, as well as attracting talent to the EU;
support to effective integration policies. Source: European Commission. “New Pact on Migration and Asylum
A fresh start on migration in Europe.” Retrieved from https://ec.europa.cu/info/strategy/priorities-2019-
2024/promoting-our-european-way-life/new-pact-migration-and-asylum_en Accessed 21 July 2021; “EU: The
New Pact on Migration and Asylum.” Info Migrant, 20 July 2021. Retrieved from
https://www.infomigrants.net/en/post/30751/eu-the-new-pact-on-migration-and-asylum Accessed 21 July
2021.

280 The European Commission proposed to abolish the Dublin III Regulation and replace it with the Asylum
and Migration Management Regulation, a new, broader instrument for a common framework for asylum and
migration management. COM (2020) 610. Final. Proposal for a Regulation on asylum and migration
management, 23 September 2020.

281 Member States will be able to choose between three types of solidarity: relocation, return sponsorship, and
capacity building. Op.cit. COM (2020) 609 final.

282 The new set of mandatory border procedures includes screening, asylum border procedures, and return
border procedures. They are the subject of two legislative proposals that borrow some of the unfinished
measures envisaged in the 2016 asylum reform bill. Source: COM/2020/612 final. Proposal for a Regulation
of the European parliament and of the Council Introducing a Screening of Third Country Nationals at The
External Borders and Amending Regulations (EC) No 767/2008, (EU) 2017/2226, (EU) 2018/1240 and (EU)
2019/817. 23 September 2020; COM/2020/611 final Amended Proposal for a Regulation of the European
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Besides, the new Pact broadens the scope of application of the return border procedure
and strengthens the links between asylum and return policies to the point where return-
related provisions are incorporated into all new?®3 or amended legislative acts proposals?8
on asylum.

The New Pact has sparked fierce debate among governments, policymakers, academics,
civil society organizations, and the EU’s legislative machinery.?$3The EU Member States,
for example, have different opinions about the New Pact.?8¢ While many Member States
praised it as a step in the right direction toward ensuring a comprehensive and common
European approach to asylum (e.g. Germany, France), others have criticized it either for not
being enough to bring real change (e.g. Italy, Greece) or for being too much for the Member

States to bear (e.g. Visegrad countries, Austria, Slovenia).

The EU’s 27 Member States have struggled and continue to struggle to find an effective
common approach to asylum.?87 The positions are polarized, ranging from a desire to limit
asylum seekers reception to a complete opening of borders, a more equitable distribution of

asylum seekers within the EU, and an improvement in conditions in reception camps.

Since the 2015 refugee crisis, the V4 countries, which are the thesis’s focus, support

restrictive asylum policies. 288 The reasons and consequences of such a policy will be

Parliament and of the Council Establishing a Common Procedure for International Protection in the Union and
Repealing Directive 2013/32/EU.

283 COM/2020/613 final. Proposal for a Regulation of the European Parliament and of the Council Addressing
Situations of Crisis and Force Majeure in the Field of Migration and Asylum.23 September 2020; op.cit. COM
(2020) 610.

284 COM/2020/614 final Amended proposal for a Regulation of the European Parliament and of the Council on
the establishment of ‘Eurodac’ for the comparison of biometric data for the effective application of Regulation
(EU) XXX/XXX [Regulation on Asylum and Migration Management] and of Regulation (EU) XXX/XXX
[Resettlement Regulation], for identifying an illegally staying third-country national or stateless person and on
requests for the comparison with Eurodac data by Member States' law enforcement authorities and Europol for
law enforcement purposes and amending Regulations (EU) 2018/1240 and (EU) 2019/818.23 September 2020;
Op.cit.COM/2020/611 final.

285 Hein, Christopher. “Old wine in new bottles? Monitoring the debate on the New EU Pact on Migration and
Asylum.” Heinrich Boll Stiftung, Berlin, 16 June 2021. Retrieved from https://eu.boell.org/en/2021/06/16/0ld-
wine-new-bottles-monitoring-debate-new-eu-pact-migration-and-asylum Accessed 21 July 2021.

286 News European Parliament. “New Migration Pact proposal gets mixed reactions from MEPs Society.” 28
September 2020.

Retrieved from https://www.europarl.europa.eu/news/en/headlines/society/20200924STO87803/new-
migration-pact-proposal-gets-mixed-reactions-from-meps Accessed 28 January 2022; Schengen Visa Info.
“EU Member States Show Mixed Reactions to New Migration Pact.” 30 September 2020.

Retrieved from https://www.schengenvisainfo.com/news/eu-member-states-show-mixed-reactions-to-new-
migration-pact/ Accessed 28 January 2022.

287 Reidy, Eric. ““No more Morias’: New EU migration policy met with Scepticism.” The New Humanitarian,
23 September 2020. Retrieved from https:/www.thenewhumanitarian.org/news/2020/09/23/EU-new-pact-
migration-asylum-policy Accessed 28 January 2022.

288 Ni¢, Milan. “The Visegrad Group in the EU: 2016 as a turning-point?” European View, vol. 15,2016,
pp.281-290.
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discussed in detail in the following chapters, but first it is important to highlight the

organizational framework of the V4 group’ asylum policies.
3. The organizational framework of the V4’s asylum policies

The adoption of asylum legislation is essential to the development of a state asylum system
and allows the provisions of CSR51 and its 1967 Protocol to be effectively implemented. It
is also necessary to ensure that the national system considers the state’s unique legal tradition
and resources. National legislation on expulsion, extradition, nationality, and penal codes,
as well as legislation on a variety of issues ranging from access to health care, housing, and
employment protection, and trafficking, are all relevant to international protection. In other
words, several pieces of legislation relating to migration, criminal law, and so on can have

an impact on asylum seekers’ enjoyment of rights.

Asylum legal frameworks in all the V4 countries has been in large part influenced by
accession to the EU in 2004, and Schengen area in 2007. Therefore, they comply with all
specific EU regulations governing asylum. Separately, the legislative and institutional
framework regarding international protection in each country of the V4 group will be
highlighted.

3.1. The Hungarian legislative and institutional framework in the field of
asylum

In accordance with Hungarian Constitution, the domestic legal system should be in
compliance with international obligations undertaken by Hungary under the international
law.?8 As stated in Article 1(1) human rights are recognized by the Constitution as
fundamental rights to be respected and the primary obligation of the Hungarian Republic
should be to protect them and make them to be respected.?*® Indeed, Hungary is part of the

CSR51 and the central international human rights treaties.?”!

The core rules on asylum are set out in Act LXXX of 2007 of 1 January 2008 on
Asylum. 292 After 2010, the policy concerning asylum seekers and beneficiaries of

international protection has changed ‘from permissive to a rather restrictive policy’, and

289 Art. Q(2) Fundamental Law of Hungary, 25 April 2011.

20 Op.cit. Art. 1(1).

21 The treaties include, but are not limited to, CSR51 and its 1967 Protocol; CEDAW; CAT and Optional
Protocol on Prevention of Torture; CPT; ECHR and its Protocols (with the exception of the ratification of
Protocol No. 12); the 1953 UN Convention on the Status of Stateless Persons; CRC and its Optional Protocols,
Smuggling Protocol; Trafficking Protocol; etc.

22 Op.cit. Act LXXX of 2007 of 1 January 2008 on Asylum.
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Hungary mainly adopted the stricter rules of the Common European Asylum System.?%3
Besides, following the refugee crisis of 2015, the Hungarian government has adopted
restrictive asylum policy changes?** through several amendments.?3 Chapter IV will discuss
the amendments, the reasons for, and the consequences of the asylum policy’s

restrictiveness.

The Hungarian framework on asylum?% is a centralized system at the national level

concerning both legislative and institutional design local authorities have no role in the

293 Ceccorulli, Michela et al. “National case studies: terms, definitions, and concepts on migration.” The

European Migration System and Global Justice: A First Appraisal, edited by Enrico Fassi ef al. Centre for
European Studies, Oslo, 2017, pp.127-128.

2% Cantat, Céline. “Governing Migrants and Refugees in Hungary: Politics of Spectacle, Negligence, and
Solidarity in a Securitizing State.” Politics of (Dis) Integration. Edited by Sophie Hinger et al. IMISCOE
Research Series, Springer, Cham, 2020, p. 217.

25 Art. 93(2) of Asylum Act, as amended by Act CVI of 2015; Art. 51 of Act LXXX of 2007 of 1 January
2008 on Asylum, as amended by Act CXXVII of 2015; Former Art. 53(2a) of Act LXXX 0f 2007 of 1 January
2008 on Asylum, as amended by Act CXL of 2015, and abolished by Act CXLIII of 2017; Former Art. 53(2)
of Act LXXX 0f 2007 of 1 January 2008 on Asylum, as amended by Act CXXVII of 2015, and amended by
Act CXLIII of 2017; Art. 5 of Act LXXXIX 0f 2007 on the State Border, as amended by Act CXXVII 0of 2015;
Art 15/A of Act LXXXIX 0of 2007, as amended by Act CXL of 2015; Art 80/A of Act LXXX of 2007 of 1
January 2008 on Asylum, as amended by Act CXL of 2015; Art 80/G of Asylum Act and Act CXLII of 2015
on the Amendments of Certain Acts Related to the More Efficient Protection of Hungary’s Border and the
Management of Mass Migration; Art. 352 of Act C of 2012 on the Penal Code, as amended by Act CXL of
2015; Art 60(2a) of Act C 0of 2012 on the Penal Code, as amended by Act CXL of 2015; Chap XXVI/A of Act
XIX of 1998 on Criminal Proceedings, as amended by Act CXL of 2015; Art. 542 of Act XIX of 1998, as
amended by Act CXL of 2015; Art. 32 of Act LXXX 0f 2007 of 1 January 2008 on Asylum, as amended by
Act XXXIX of 2016 on the Amendment of Certain Acts Relating to Migration and Other Relevant Acts; Art.
7 and 14 of Asylum Act, as amended by Act XXXIX 0f2016; Art. 5 of Act LXXXIX 0f2007, as amended by
Act XCIV 0f 2016; Art. 80 of Asylum Act, as amended by Act XX of 2017; Art. 62 and Art 110 of Act IT of
2007 on the Admission and Right of Residence of Third-Country Nationals; Art. 92 of Asylum Act, as amended
by Act XX of 2017; Government Decree no. 191/2015 (VIL. 21.) on safe countries of origin and safe third
countries; Government Decree 269/2015. (IX. 15.) announcing crisis situation caused by mass migration;
Government Decree no. 41/2016. (I1I. 9.) on ordering the crisis situation caused by mass migration in relation
to the entire territory of Hungary, and other relevant rules concerning the declaration, existence and termination
of the crisis situation; Government Decree no. 292/2020. (V1. 17.) on the designation of embassies concerning
the statement of intent for the purpose of lodging an asylum application.

2% The Hungarian legal framework differentiates between refugee status and subsidiary protection. Firstly,
refugee status is destined to those who, in their country of origin are subject to persecution due to race or
nationality, membership in a specific social group, religious or political conviction, or whose fear of
persecution is well-founded. Additionally, refugee status can be granted to family members of refugees and to
children born to refugees in Hungary, in exceptional circumstances in the absence of conditions to refugees
recognized by another State. It is granted for an indefinite period — mandatory status review every 3 years. As
a rule, refugees are entitled to the same rights as Hungarian nationals, except for participation in elections and
employment confined to Hungarian nationals. Secondly, subsidiary protection is given to those who do not
qualify as refugees but are at risk of serious harm if they return to their country of origin and are unwilling to
seek protection there. Furthermore, subsidiary protection can be granted to children born to beneficiaries of
subsidiary protection in Hungary or family members of beneficiaries of subsidiary protection if they applied
together. The status is for an indefinite period —mandatory status review every 3 years. Beneficiaries of
subsidiary protection are entitled to the same rights as refugees. The main differences: no access to facilitated
family reunification or naturalization. Source: “Asylum seekers and beneficiaries of international protection in
V4 countries VANIEM.” Visegrad Countries National Integration Evaluation Mechanism Report, 2017. p. 3.
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process.??” It is the Minister of Interior who is responsible for policy making in the field of
asylum and migration, as well as for related EU matters.??® He works in cooperation with
other ministries in charge of relevant issues, such as the Minister for National Economy,
Minister of Human Resources, and the Minister of Foreign Affairs.?*” National Directorate-
General for Aliens Policing (Orszdgos Idegenrendészeti Fdigazgatésdg),’®is the only

competent authority dealing with administrative duties related asylum.30!

It operates in close partnership with the police, the military, and civil security services.30?
The Hungarian Police have responsibility for border control, removal, return procedures, and
monitoring of detention in shelters. In addition, the National Directorate-General for Aliens
Policing maintains a relationship with the Regional Representation of the UNHCR.3%3 Until
October 2017, the National Directorate-General for Aliens Policing had cooperation
agreements with NGOs that authorized oversight of the sites it operated, which were later

terminated.304

In connection with the integration, Hungary adopted, in 2013 its first migration strategy
that lasted for seven years, from 2014 to 2020. Chapter VI of the Migration Strategy deals

with integration. The integration is mainly based on the provisions of the Asylum Act which

7 Gyollai, Daniel & korkut, Umut. “Hungary-Country Report Working Papers Global Migration:
Consequences and Responses Paper 2018/05, Glasgow Caledonian University, 2018, p. 32.

2%The Ministry of Interior is in charge of tasks related to immigration and citizenship, which include:
Coordination of border and immigration security and policing; Stipulating conditions for onward migration
and foreign travel, and promoting the social integration of foreigners and refugees; Municipal development,
planning and the functioning of municipalities, which also include construction affairs and the supervision of
public space (in collaboration with municipalities); Asylum procedure; Policies on refugees and beneficiaries
of international protection; Oversight of transit-migration monitoring activities; detention and deportation of
illegal immigrants. Source: European Committee of Region. “Hungary- Immigration and Asylum.” Retrieved
from https://portal.cor.europa.eu/divisionpowers/Pages/Hungary-immigration.aspx Accessed 23 July 2021.
29 European Commission Migration and Home Affairs. “Annual Report 2016 on Migration and Asylum Policy
(Part 2) in Hungary.” 2016. p. 2.

300 Established by Art. 13(1) of Government Decree no. 126/2019 (V.30.) on the appointment of the aliens
policing body and its powers.

301 Since 2019, asylum applications shall be submitted to the Hungarian Refugee Authority, National
Directorate-General for Aliens Policing, and the latter shall examine and adjudge the applications. It has been
operating as a law enforcement agency since 1 July 2019. It is a nationwide, independent budgetary body under
the supervision of the Ministry of Interior. It continues to deal with matters relating to the entry, stay, and
settlement of foreign nationals; all these duties are performed with nationwide jurisdiction in 7 regional
directorates and 24 branch offices. Source: Website of Hungarian National Directorate-General for Aliens
Policing.

302 Bernat, Aniko, et al. “Borders and the Mobility of Migrants in Hungary.” Ceaseval Research on the
Common  European  Asylum System, no. 29, 2019, p. 8-9. Retrieved  from
http://ceaseval.eu/publications/29 WP4 Hungary.pdf Accessed 26 February 2022.

303 UNHCR. “Hungary”. Retrieved from https://www.unher.org/hungary.html Accessed 23 July 2021.

304 HHC. “Authorities Terminated Cooperation Agreements with the HHC.”
https://www.helsinki.hu/en/authorities-terminated-cooperation-agreements-with-the-hhc/ Accessed 23 July
2021.
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provides that refugees and beneficiaries of subsidiary protection are entitled to the same
rights and bound by the same obligations as Hungarian nationals. This means that they enjoy
the same rights to employment, healthcare, social assistance, education, efc.3% Since June
2016, the Hungarian state has completely withdrawn integration services provided to

beneficiaries of international protection.3%¢

3.2. The Polish legislative and institutional framework in the field of asylum

In accordance with Polish Constitution, the domestic legal system should be in compliance
with international obligations, and the Republic of Poland shall respect international law
binding upon it.37 Hence, anyone, being under the authority of the Polish state, shall enjoy
the freedoms and rights guaranteed by the Constitution,3%8 and exceptions from this principle
concerning foreigners should be defined by statute.?%° Thus, when it comes to asylum and
refugee the Constitution of Poland states only a general protection of rights and access to
international protection,3!? indicating that the details are explained in the relevant laws.
However, some other general provisions of the Constitution are relevant for asylum and

refugee policy and people of different legal statuses in Poland.3!! Also, the country is part of

305 Website of Hungarian Ministry of Interior “The Migration Strategy and the seven-year strategic document
related to Asylum and Migration Fund established by the European Union for the years.” 2014, p.18.
Retrieved from http://belugyialapok.hu/alapok/sites/default/files/Migration%20Strategy%20Hungary.pdf
Accessed 24 July 2021.

3% Asylum Information Database .“Country Report: Hungary.” Updated 2020, p.5. Retrieved from
https://asylumineurope.org/wp-content/uploads/2021/04/AIDA-HU_2020update.pdf Accessed 30 January
2022.

307 Art. 7. Constitution of the Republic of Poland, 2 April 1997.

308 Jbid. Art. 37(1).

39 Ibid. Art. 37(2).

310 [bid. Art. 56(1) which stipulates that: ‘Foreigners shall have the right of asylum in the Republic of Poland
in accordance with principles specified by statute’ (in this provision asylum, in Polish ‘azyl’, is understood as
a national form of protection), and is followed by Paragraph 2 stating that: ‘Foreigners who seek protection
from persecution in the Republic of Poland, may be granted the status of a refugee in accordance with
international agreements to which the Republic of Poland is a party.’

3ILE g Art. 32: “1. All persons shall be equal before the law. All persons shall have the right to equal treatment
by public authorities. 2. No one shall be discriminated against in political, social, or economic life for any
reason whatsoever’; Art. 40: ‘No one may be subjected to torture or cruel, inhuman, or degrading treatment or
punishment. The application of corporal punishment shall be prohibited’; Art. 41. ‘1. Personal inviolability and
security shall be ensured to everyone. Any deprivation or limitation of liberty may be imposed only in
accordance with principles and under procedures specified by statute’; Art. 47 ‘Everyone shall have the right
to legal protection of his private and family life, of his honour and good reputation and to make decisions about
his personal life’; Art. 68: ‘1. Everyone shall have the right to have his health protected. (...). 3. Public
authorities shall ensure special health care to children, pregnant women, handicapped people, and persons of
advanced age’; Art. 70. “1. Everyone shall have the right to education. Education to 18 years of age shall be
compulsory. The manner of the fulfilment of schooling obligations shall be specified by statute. 2. Education
in public schools shall be without payment. Statutes may allow for payments for certain services provided by
public institutions of higher education’.
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the most important treaties and conventions dealing with the rights of asylum seekers, either

directly or indirectly.?!?

The main legislative acts regarding asylum policy in Poland are Act of 12 December 2013
on Foreigners 313 and Act of 13 June 2003 on granting protection to aliens within the territory
of the Republic of Poland !4 which regulate entry regulating grants of international and
national protection status.3!5 Also, other Acts are relevant to asylum procedures, reception

conditions and detention 316

The Minister of Interior and Administration is responsible for the coordination of asylum,
refugee, and migration policy, with competence for citizenship, repatriation, and policy to
combat and prevent trafficking in human beings. Other major actors involved in the Polish

asylum and refugee policy are the Border Guard and the Office for Foreigners.?!7 Thus,

312 The treaties include, but are not limited to, CSR51 and its 1967 Protocol; CEDAW; CAT and Optional
Protocol on Prevention of Torture; CPT; ECHR and its Protocols (with the exception of the ratification of
Protocol No. 12); the 1953 UN Convention on the Status of Stateless Persons; CRC and its Optional Protocols,
Smuggling Protocol; Trafficking Protocol; etc.

313 Act of 12 December 2013 on foreigners.

314 Act of 13 June 2003 on granting protection to foreigners within the territory of the Republic of Poland.

315 In addition to the typical forms of international protection which are the refugee status and subsidiary
protection, Poland can grant other forms of protection such as asylum, humanitarian stay, or tolerated stay. To
obtain refugee status, the legitimate fear of prosecution for reasons listed in the Geneva Convention must be
demonstrated. Foreigners who are not eligible to be granted refugee status can receive subsidiary protection.
Subsidiary protection is granted if a foreigner faces a real risk of suffering serious harm related to death penalty
or execution, torture, inhuman or degrading treatment or punishment, or serious and individual threat to life or
health arising of the widespread use of violence against civilians in an international or internal armed conflict,
and thus is unwilling to return to the country of origin. Subsidiary protection is granted if a foreigner faces a
real risk of suffering serious harm related to death penalty or execution, torture, inhuman or degrading treatment
or punishment, or serious and individual threat to life or health arising of the widespread use of violence against
civilians in an international or internal armed contflict, and thus is unwilling to return to the country of origin.
Besides, there are also three other national forms of protection of foreigners in Poland. For example, if a
foreigner’s return obligation would be contrary to the ECHR or CRC, a foreigner may be granted a residence
permit for humanitarian reasons. If a foreigner cannot be granted a stay for humanitarian reasons, he/she can
be granted a tolerated stay in cases when his/her expulsion is not possible due to the risk of violation of basic
human rights. Additionally, a foreigner might be granted asylum when it is necessary to protect him/ her and
when it is in favour of the important interest of Poland. Source: “Asylum seckers and beneficiaries of
international protection in Poland V4 NIEM: Visegrad Countries National Integration Evaluation Mechanism
Report.” 2017, pp. 4-6. Retrieved from http://www.forintegration.eu/pl/pub Accessed 27 July 2021; Biatas,
Jacek et al. “Refugee status and subsidiary protection in Poland: Next steps.” Helsinki Foundation for Human
Rights, 2016, pp.8-16. Retrieved from  http://www.hthr.pl/wpcontent/uploads/2016/04/STATUS-
UCHODZCY-CO-DALEJ ENG EBOOK.pd Accessed 27 July 2021.

316 £.g. Act of 14 June 1960 Code of the administrative procedure; Act of 6 June 1997 Penal Code.

317 These two public institutions are supervised by the Ministry of Interior, the Ministry of Labour and Social
Policy, the Ministry of Foreign Affairs, the Ministry of Science and Higher Education, the

Bureau for Academic Recognition and International Exchange, the Ministry of Economy, the Inter-ministerial
Committee for Migration, the Prime Minister, the Refugee Board, local authorities (voivods, units of social
assistance, labour offices), and administrative courts. Source: “The Organization of Asylum and Migration
Policies Factsheet: Poland.” Retrieved from https://ec.europa.eu/home affairs/sites/homeaffairs/files/what-we-
do/networks/european_migration_network/reports/docs/emnstudies/asylummigration/20a._poland_factsheet
october2012_en.pdf Accessed 27 July 2021.
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asylum laws are implemented both at the central®!® as well as the regional,!® and local
level,320 under the competence of the Council of Minister and other relevant Ministries. Also,
a special role is played by NGOs, such as the UNHCR, which provide legal support for

asylum seekers and refugees.??!

Regarding the integration, there are two institutions responsible for the integration of
asylum seekers and, later, that of refugees. During the asylum procedure for a person’s pre-
integration, the responsible institution is the Office for Foreigners. If the foreigner is granted
refugee status, the Ministry of Family, Labour, and Social Policy is responsible for the
integration process.3?? However, it should be underlined that in the present system the
integration policy is not part of the local government’s general remit. That is why the key
role of the EU as a provider of funding and NGOs as actors responsible for the
implementation of various integration projects should be highlighted.323 The integration
policy in Poland was challenged when the government was faced with three crises: firstly,

the 2014 Ukrainian crisis,?** secondly, the 2015 refugee crisis, thirdly the 2021 Afghan

318 At the central level, the Ministry of the Interior and Administration is responsible for Immigration and
asylum policy; Regulation of immigration and prevention of illegal immigration; Integration and registration
of legal immigrants; Granting of identity documents through the network of voivodships. The Ministry of
Foreign Affairs is responsible for foreign cooperation in the field of visa policy and migration policy. The
Ministry of Family, Labour and Social Policy is responsible for: Coordinating the integration policy, including
housing; Legal framework for integration; and financial resources for integration. The Office for Foreigners
(Urzad do Spraw Cudzoziemcow) is responsible for: Granting or denying the refugee, international protection,
or temporary protection status; Coordinating the management of the refugee centres; Managing a database of
records and registers; Granting and implementing social assistance for refugees. The Council for Refugee
Affairs hears appeals from and complaints against decisions issued by the Head of the Office for Foreigners.
The Border Guard (a state security agency) is tasked with patrolling the Polish border. Source: European
Committee of regions. ‘“Poland - Immigration and Asylum.” Source: Retrieved from
https://portal.cor.europa.cu/divisionpowers/Pages/Poland-Immigration.aspx Accessed 27 July 2021.

319 At the regional level, on the one hand, regions are responsible for: Coordinating the integration of foreigners
under the refugee or temporary protection status and Granting residence permits. Issuing work permits and
permits for temporary and permanent residence; Adopting decisions to extend visas. On the other hand, county
authorities are responsible for: Social assistance to foreigners under the refugee or temporary protection status.
Source Ibid.

320 At the local level, local authorities are responsible for: Granting and payments of benefits aimed to
foreigners including asylum seekers. Source: /bid.

321 UNHCR. “Poland”. Retrieved from https://www.unhcr.org/poland.html Accessed 2 July 2021.

32 European Website on Integration. “Governance of migrant integration in Poland.” Retrieved from
https://ec.europa.eu/migrant-integration/country-governance/governance-migrant-integration-poland en
Accessed 2 July 2021.

323 Pifat, Anna & Potkanska, Dominika. “Local responses to the refugee crisis in Poland Reception and
integration.” The Institute of Public Affairs, Warsaw, 2017, p.9.

324 The term “Ukrainian Crisis” refers to Ukraine’s ongoing political upheaval, which began in 2013 with
protests in Kiev against Ukrainian President Viktor Yanukovych’s decision to reject a deal for greater economic
integration with the EU. In July 2014, the situation in Ukraine erupted into an international crisis, putting the
US and EU at odds with Russia. As a result, the term is misleading as it refers to a situation which is about
much more than domestic Ukrainian politics. Source: Fishermax, Max. “Everything you need to know about
the Ukraine crisis.” Vex News, 3 September 2014. Retrieved from
https://www.vox.com/2014/9/3/18088560/ukraine-everything-you-need-to-know Accessed 30 January 2022;
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Crisis. 32> With the political tensions and restrictiveness on asylum policy, both local
authorities and various organizations are facing various challenges relating to the reception

and integration of the newcomers.32¢

3.3. The Czech legislative and institutional framework in the field of asylum

In accordance with its Constitution, the ‘Czech Republic shall observe its obligations
resulting from international law.’3?7 Indeed, the Czech Republic is part of the most important
treaties and conventions relating to the rights of asylum seekers, either directly or
indirectly.3?® Some other general provisions of the Constitution are relevant for asylum

policy and people of different legal statuses in Czech Republic.??

The main legislative Acts regarding asylum policy in Czech Republic are Act No.
326/1999 Coll., of 1 January 2000 on the Residence of Foreign Nationals in the Territory of
the Czech Republic;33° Act No. 325/1999 Coll. of 11 November 1999 on Asylum 33! and Act
No. 221/2003 Coll. of 26 June 2003, on Temporary Protection of Aliens 332 which serve as

basis for international protection.333 Also, in relation to asylum seeking, the Act No.

Council on Foreign Relations. “Global Conflict Tracker: Conflict in Ukraine.” (Updated on 28 January 2022).
Retrieved from https://www.cfr.org/global-conflict-tracker/conflict/conflict-ukraine ~ Accessed 30 January
2022.

325 The War in Afghanistan was a conflict that lasted from 2001 to 2021 in the South-Central Asian country
of Afghanistan. It started when the United States and its allies invaded Afghanistan and overthrew the
Taliban-ruled Islamic Emirate. The Taliban surged back to power two decades after US-led forces toppled its
regime in what led to the United States’ longest war. Source: “The US War in Afghanistan 1999 —2021.”
Retrieved from https://www.cfr.org/timeline/us-war-afghanistan Accessed 28 July 2021.

320 Op.cit. Pitat, Anna & Potkanska, Dominika. 2017, p. 9.

327 Art.1(2) Constitution of the Czech Republic, 16 December 1992.

328 The treaties include, but are not limited to, CSR51 and its 1967 Protocol; CEDAW; CAT and Optional
Protocol on Prevention of Torture; CPT; ECHR and its Protocols (with the exception of the ratification of
Protocol No. 12); the 1953 UN Convention on the Status of Stateless Persons; CRC and its Optional Protocols,
Smuggling Protocol; Trafticking Protocol; etc.

3 E.g. Art. 1(1). “The Czech Republic is a sovereign, unitary, and democratic State governed by the rule of
law, founded on respect for the rights and freedoms of man and of citizens’; Art. 3 ‘the Charter of Fundamental
Rights and Basic Freedoms forms part of the constitutional order of the Czech Republic.’

30 Act No. 326/1999 Coll., of 1 January 2000 on the Residence of Foreign Nationals in the Territory of the
Czech Republic.

31 Act No. 325/1999 Coll. of 11 November 1999 on Asylum.

332 Act No. 221/2003 Coll. of 26 June 2003, on Temporary Protection of Aliens.

333 In the Czech Republic, Asylum, together with subsidiary protection, both fall under the term international
protection. The asylum status is granted to a foreigner persecuted for exercising political rights and freedoms,
or a legitimate fear of being persecuted because of race, gender, religion, nationality, belonging to a social
group, or for holding political opinions in the State of which he/she is a citizen. Moreover, the asylum status
can also be granted to relatives of an asylum for family reunification or for humanitarian reasons. Asylum is
granted for an indefinite period. Asylums have access to the labour market, health care system, the welfare
system, schooling, etc. under the same conditions as citizens. Moreover, the subsidiary protection is granted to
a foreigner who does not meet the criteria for asylum, however, there exists a legitimate concern that if the
applicant is returned to the country of origin, he/she would face a genuine risk of serious harm such as death
penalty, torture, inhuman or degrading treatment or punishment, a serious threat to life or human dignity, and
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273/2008 Coll. of the 11th of August 2008 on the Police of the Czech Republic regulates the
state border protection, identification, detention, and expulsions, as well as relations between
the Police and the Ministry of the Interior regarding sharing information from registers.33*
The Ministry of the Interior is the central body responsible for asylum related issues in the
Czech Republic, 3% both at legislative and strategic levels, and the level of

implementation.33¢

3.4. The Slovakian legislative and institutional framework in the field of asylum

According to Article 1(2) of the Constitution, ‘the Slovak Republic acknowledges and
adheres to general rules of international law, international treaties by which it is bound, and
its other international obligations.’337 Indeed, the Slovak Republic is part to the most

important treaties and conventions pertaining to the rights of asylum seekers, whether

he/she is unable or unwilling, due to such risk, to accept the protection of the country of origin. In general,
subsidiary protection is granted for a limited period (1-2 years) and must be renewed the reasons for protection
are always re-examined. Beneficiaries of subsidiary protection have access to the labour market, health care
system, the welfare system, schooling, etc. under the same conditions as citizens. Source: Website of Ministry
of the interior of the Czech Republic. “Integration of Recognized Refugees.” Retrieved from
https://www.mvcr.cz/mvceren/article/integration-of-recognized-refugees-913320.aspx Accessed 30 July 2021;
Website of Ministry of the interior of Czech Republic. “Procedure for Granting International Protection in the
Czech Republic.” Retrieved from https://www.mvcr.cz/mveren/article/procedure-for-granting-international-
protection-in-the-czech-republic.aspx Accessed 30 July 2021.

3% Act No. 273/2008 Coll. of the 11th of August 2008 on the Police of the Czech Republic.

35 Website of Ministry of the interior of the Czech Republic. “Asylum, Migration, Integration.” Retrieved
from https://www.mvcr.cz/mvcren/article/asylum-migration-integration-asylum.aspx  Accessed 30 January
2022.

336 The Ministry of the Interior is responsible for: facilitating the granting of international protection and the
withdrawal of asylum or subsidiary protection; determining which Member State of the European Union is
competent to examine an application for granting international protection unless this fall within the competence
of the Czech Republic; integration measures for migrants; asylum reception and housing; management of the
Asylum Migration Integration Fund (AMIF), Op.cit. Ministry of Interior of Czech Republic. “Asylum,
Migration, Integration.”

337 Constitution of the Slovak Republic, 1 October 1992. It is important to mention that Art.7 (4)(5) stipulates
that ‘the validity of international treaties on human rights and fundamental freedoms, international political
treaties, international treaties of a military character, international treaties from which a membership of the
Slovak Republic in international organizations arises, international economic treaties of a general character,
international treaties for whose exercise a law is necessary and international treaties which directly confer
rights or impose duties on natural persons or legal persons, require the approval of the National Council of the
Slovak Republic before ratification; International treaties on human rights and fundamental freedoms and
international treaties for whose exercise a law is not necessary, and international treaties which directly confer
rights or impose duties on natural persons or legal persons and which were ratified and promulgated in the way
laid down by law shall have precedence over laws.’
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directly or indirectly.?3® Besides, other general provisions of the Constitution are relevant for
asylum seekers and people of different legal statuses in Slovakia.33?

In the Slovak Republic, laws relevant to asylum and refugee are passed by the National
Council 30 the Parliament, and enacted by the Government.3#! The main legislative act
governing asylum and international protection3#? are covered by Act. No. 480/2002 Coll. of

20 June 2002 on Asylum and on the Changes and Amendments of Some Legal Acts,?* and

338 The treaties include, but are not limited to, CSR51 and its 1967 Protocol; CEDAW; CAT and Optional
Protocol on Prevention of Torture; CPT; ECHR and its Protocols (with the exception of the ratification of
Protocol No. 12); the 1953 UN Convention on the Status of Stateless Persons; CRC and its Optional Protocols,
Smuggling Protocol; Trafficking Protocol; etc.

339 E.g. Art.12(1) ‘All human beings are free and equal in dignity and in rights. Their fundamental rights and
freedoms are sanctioned, inalienable, imprescriptible, and irreversible’;(2) ‘Fundamental rights shall be
guaranteed in the Slovak Republic to everyone regardless of sex, race, colour, language, belief and religion,
political affiliation, or other conviction, national or social origin, nationality or ethnic origin, property, descent,
or any other status. No one shall be aggrieved, discriminated against, or favoured on any of these grounds.’
(3) Everyone has the right to decide freely which national group he/she is a member of. Any influence and all
manners of pressure that may affect or lead to a denial of a person’s original nationality shall be prohibited (4)
No injury may be inflicted on anyone, because of exercising his or her fundamental rights and freedoms; Article
14 Every person shall be entitled to his or her rights; Art. 15: (1) Everyone has the right to life. Human life is
worth protection even before birth. (2) No one shall be deprived of life. (3) The death penalty shall be
inadmissible. (4) No infringement of rights according to this Article shall occur if a person has been deprived
of life in connection with an action not defined as unlawful under the law.

340 Act No. 221/1996 of 24 July 1996 on the Slovak Republic Territorial and Administrative Organization, last
amendment 453/2001; Act N0.222/1996 of 3 July 1996 on the Organization of Local State Administration, last
amendment 180/2014; Act N0.302/2001 of July 1996 on the Government of higher territorial units (Law on
the region), last amendment 177/2018; Act No. 416/2001 of 31 May 2001 on the transfer of some competences
from State administration to Municipalities and higher territorial units, last amendment 440/2015.

341 Guli¢ova, Méria Grethe & Bargerovd, Zuzana. “Organization of Asylum

and Migration Policies in the Slovak Republic.” National Report for the European Migration Network, 2008,
p-13. Retrieved from https://ec.europa.eu/migrant-integration/sites/default/files/2010-

03/docl 12638 922535901.pdf Accessed 30 January 2022.

32 The Slovak Republic provides international protection to those who need it, in accordance with its
international obligations, European Union law, and national legislation. The international protection in
Slovakia finds its legal basis in Act. No. 480/2002 Coll. of 20 June 2002 on Asylum and on the Changes and
Amendments of Some Legal Acts. Like, almost all the countries of the V4, Slovakia differentiates between
refugee status and subsidiary protection. Asylum is granted to a foreigner who is persecuted in his/her country
of origin for reasons of race, ethnic origin or religion, political opinion, or membership of a particular social,
group or is persecuted for the exercise of political rights and freedoms. Asylum can be also granted to relatives
of an asylee or because of humanitarian reasons. Asylum is granted for an indefinite period. Asylum means
permanent residence. Asylees have access to the labour market, health care system, welfare system, education
etc. under same conditions as citizens. Subsidiary protection is granted to whom was not granted asylum and
claims that would face a real risk of serious harm if returned to his/her country of origin. Subsidiary protection
can be also granted to relatives of persons with SP. Subsidiary protection is granted for one year; then can be
prolonged for two years repeatedly. SP means temporary residence. Beneficiaries of subsidiary protection have
the access to the labour market, education under the same conditions as citizens, but concerning health care
there is a problem because of different regime of reimbursement the expenses, and welfare system is limited.
Source: Hurnd, Lucia. “Asylum Legal Framework, and Policy of the Slovak Republic.” Jurisprudencija, vol.
19, no. 4, 2012. pp. 1383-1405.

343 Act. No. 480/2002 Coll. of 20 June 2002 on Asylum and on the Changes and Amendments of Some Legal
Acts.
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Act No. 404/2011 Coll. of 21 October 2011 on the Stay of Foreigners and on the Changes

and Amendments of Some Legal Acts regulates the entry and legal stay of foreigners.34

Aspects of asylum fall under the auspices of three ministries: Ministry of the Interior,343
Ministry of Foreign Affairs, and Ministry of Labour, Social Affairs and Family.34¢ At the
regional level, the self-governing regions do not have any competencies in the field of
Asylum. At the local level, local municipalities provide reception facilities for asylum
seekers, including accommodation, food, and basic sanitary products. Municipalities can
apply to implement social inclusion measures benefiting migrants via national managing

authorities, drawing finances from the European Structural Investment Funds.347

In conclusion, the national legislation in the V4 group were adopted in compliance with
international treaties and the EU instruments covering asylum matters. The period between
the years 2000 to 2005 might be considered as the period of ‘Europeanization’, from which
point the harmonization with the EU rules and the acceptance of the Dublin II Regulation
significantly influenced the asylum trends in the V4 countries. Thus, the asylum and refugee
legal framework, in Hungary, Poland, Czech Republic, and Slovakia complies with its
traditional pillars and support new forms of protection following the new challenges faced
by the international community. On a practical level, however, there is a conflict between
the V4 group’s asylum law and the asylum policy. In other words, there is a distinction to be
made between law in books and law in practice. Thus, in the asylum field, the distinction
between a ‘policy’ and a ‘law’ must be emphasized. The 2015 refugee crisis has influenced

the interpretation and enforcement of the four countries’ existing asylum laws. In addition,

344 Act No. 404/2011 Coll. of 21 October 2011 on the Stay of Foreigners and on the Changes and
Amendments of Some Legal Acts regulates the entry and legal stay of foreigners.

345 The Ministry of Interior is responsible for: The protection and administration of the State’s borders; The
entry into the territory of the Slovak Republic and the stay of foreigners in its territory, identity cards Refugees
and transmigrants; the registration of the population. Also, migration Office of the Ministry of Interior is the
authority granting asylum and complementary protection. Migration Office also manages reception and
integration facilities. Also, the Ministry of Interior implements relevant policies mainly through the Migration
Office and the Bureau of the Border and Alien Police. Source: Website of Ministry of Interior of the Slovak
Republic. Retrieved from https://www.minv.sk/?ministry-of-interior Accessed 1 August 2021.

346 The Ministry of Labour, Social Affairs, and Family is responsible for: Issuing work permits to asylum
seekers. Ensuring the dispersal mechanism for incoming asylum seekers and beneficiaries of international
protection. Ensuring reception conditions for asylum seekers comply with the legislation. Under this Ministry
is also the Centre for Coordination of Integration of Foreigners. The Central Office of Labour, Social Affairs
and Family has 46 subordinate regional and local offices with duties related to work permits. The Centre for
Legal Assistance under the Ministry of Justice provides free legal assistance to asylum seekers appealing
negative decisions and in the second stage of appeals process of administrative expulsion.

Source: European Committee of the Regions. “Slovakia - Immigration and Asylum.” Retrieved from
https://portal.cor.europa.eu/divisionpowers/Pages/Slovakia-Immigration.aspx Accessed 1 August 2021.

347 Ibid.
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new provisions and measures relating to asylum were introduced, as will be clarified further

in the following chapter.
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IV. The Impact of the 2015 Refugee Crisis on Visegrad Asylum Policies

1. Overview

In all four Visegrad countries, a range of new policy proposals was launched to stem the
mixed migratory flow of 2015. Although the direction of policy change pointed in a similar
restrictive direction, the determination of policy means differed, as did the way and content
of the policy. The four cases illustrate how the 2015 refugee crisis was construed in a similar
way in the different national public spheres of the group and generated different kinds of
policy responses. In other words, as it will be discussed below, the V4 group adopted a
securitization process, which resulted in increasing security practices governing the asylum

process making the access to international protection more restrictive than before the crisis.

In this picture, Hungary and Poland have taken on an anti-asylum stance. The main ruling
party in Hungary, Fidesz has positioned itself as a defender of mainstream society, citing the
threat that asylum seekers pose to national security and cultural identity.3*® Similarly, in
Poland, the main ruling party PiS considered the 2015 refugee crisis to be of enormous
political and symbolic importance going well beyond the numbers involved and raising vital
concerns about national sovereignty, identity, and security.?*® The Czech Republic and
Slovakia tend to be positioned somewhere between their two neighbours. The two countries
adopted the moderate ‘pragmatic narrative.’3>° The Czech Republic’s government attempts
to present itself as moderate while keeping the more radical aspects of its asylum policy in
the background.?5! Czech’s pragmatic and moderate approach can be seen through the
rejection of the provisional mechanism for the mandatory relocation of asylum seekers, on
the one hand, and the refrain from joining the Hungarian and Slovak governments in taking

legal action against the Council’s decision, on the other hand.33> The Czech Republic’s

348 Ehmsen, Stefanie & Scharenberg, Albert. “The Far Right in Government: Six Cases from Across Europe.”
The Rosa Luxemburg Stiftung, Berlin, 2018, pp- 4-5. Retrieved from
https://www.rosalux.de/fileadmin/rls_uploads/pdfs/sonst publikationen/farrightingovernmenten.pdf
Accessed 15 December 2020 ; Hegediis, Daniel. “Hungary.” Freedom house. Retrieved from
https://freedomhouse.org/country/hungary/nations-transit/2016 Accessed 15 December 2020.

39 Frelak, Justyna Sege$ “Migration climate, discourse, and politics in Poland. Migration
politics and policies in Central Europe.” Globsec Policy Institute, Bratislava, 2017, p.23.

330 Méller, Almut & Ni¢, Milan. “Can Slovakia and the Czech Republic overcome Europe’s east-west divide?”
European  Council on Foreign  Relations, 11 February ~ 2019. Retrieved from
https://ecfr.eu/article/commentary can_slovakia and the czech republic_overcome europes east west d/
Accessed 15 December 2021.

33! Hanley, Sean & Vachudova, Milada Anna “Understanding the Illiberal Turn: Democratic Backsliding in
the Czech Republic.” East European Politics, vol. 34, no. 3, 2018, pp. 276-296.

352 Macek, Lukas. “The Czech general elections: and now three “illiberal” Eurosceptic governments in Central
Europe?” European Issues and Interviews, Robert Schuman Foundation (Paris and Brussels) 23 October 2017.
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pragmatic and moderate narrative’ seems to resemble that of Slovakia. The narrative of
political parties in Slovakia oscillates between anti-asylum discourse and European

values.3>3

Undoubtedly, the 2015 refugee crisis shaped, to varying degrees, the V4 countries’
asylum policies. Hence, the V4 governments’ asylum politics can be categorized in the
context of securitization, and protection of national identity with regards to both its policies
and rhetoric. The second subchapter will show how the conjuncture was favourable to a more
restrictive implementation and interpretation of asylum policies (2). The third subchapter
will attempt to examine the various legal measures and practical actions related to asylum
policy that the V4 group implemented, at the national level, in the aftermath of the 2015
refugee crisis. (3). The fourth subchapter will demonstrate how the V4 group supports

policies and practices that seek to externalize asylum policy (4).
2. Conjuncture of the growing restrictiveness of the asylum policies

There are several reasons for the V4 governments’ increasingly anti-asylum, restrictive, and
closed-door asylum policies and practices in the aftermath of the 2015 refugee crisis. At the
national level, two main reasons explain the preference for a more restrictive implementation
and interpretation of asylum policies: first, the preservation of public security, and second,
the protection of cultural and religious identity (2.1). At the EU level, the failure of Common
European Asylum System could explain to a large extent why the V4 group opted for more

restrictive implementation and interpretation of asylum policies (2.2).
2.1. National concerns
2.1.1. Public security reasons

The V4 group perceived the 2015 refugee crisis as introducing potential security risks and

threats, 354 necessitating both defensive and preventive measures to protect public security.

Retrieved from https://www.robert-schuman.eu/en/european-issues/0448-the-czech-general-elections-and-
now-three-illiberal-eurosceptic-governments-in-central-europe Accessed 15 December 2020.

353 Bauerova, Helena. “Migration Policy of the V4 in the Context of Migration Crisis.” Politics in Central
Europe vol. 14, no. 2, 2018, pp. 99-120.

3% There is a consensus in security studies that the term security is itself an ‘ambiguous’ and ‘elusive’ concept
both in content and in format. Like security, the concepts of threat and risk are contentious. Generally, there
are five levels of security threat, ‘certain’, ‘expected’, ‘probable,” ‘possible’, ‘not expected’. When a nation
state feels threatened, it takes the necessary steps to protect itself and its citizens, through detection
(perception), deterrence, self-protection (defence), and avoidance of the perceived threat, regardless of the
nature of the threatening object (state, non-state actors, efc). Source: Walt, Stephen M. Alliance formation and

66



3351t is essential to comprehend why the V4 group regarded the 2015 refugee crisis as a

threat to public security.

First, there is concern that ‘irregular migrant’ exploit the asylum system by falsely
claiming asylum. The 2015 refugee crisis was a complicated situation in which both asylum
seekers and ‘economic migrants’, as well as those who do not fit comfortably into either
category, seek economic opportunities.3>® This type of situation is referred to as a ‘mixed
migration flow’ or a ‘complex migratory population movement’, and it includes economic
migrants, asylum seekers, stateless people, and trafficked people, who travel the same routes
and use the same modes of transportation.3S” The problem is exacerbated by the fact that
Afghans, Iraqis, Iranians, and North Africans have moved, in 2015, to EU among the asylum
seekers from the war in Syria,3%® despite the fact that they are not eligible for refugee status
under CSR51. Therefore, differentiating between ‘genuine asylum seekers’, and ‘economic
migrant” or ‘irregular migrant” was a challenging task for border authorities of the V4
countries. Indeed, the difference between groups in mixed migration flows have raised
concerns about determining asylum seekers’ status and rights on the one hand, and the
country’s security concerns on the other. While the distinction between ‘asylum seeker’ and
people who do not fit the legal definition of asylum seeker is clear in law, realities on the
ground differ because states are frequently unable to differentiate between the two

categories. The V4 group perceives that distinguishing between asylum seekers and

the balance of world power. International Security, vol. 9, no. 4, 1985, pp. 3-43; Haftendorn, Helga. “The
Security Puzzle: Theory-Building and Discipline-Building in International Security.” International Studies Quarterly,
vol. 35, no. 1, 1991, pp. 3-17; Fearon, James D. “Rationalist Explanations for War.” International Organization,
vol. 49, no. 3, 1995, pp. 379-414; Keely, Charles B. “How Nation-States Create and Respond to Refugee
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‘economic migrants’ is important. Hungarian Prime Minister Orban, for example, has
claimed that the ‘overwhelming majority’ of migrants in Europe are not refugees but are
merely seeking a better life.>> Fico, his Slovak counterpart, said ‘up to 95% are economic
migrants.”3%0 According to him European countries must offer refuge or other types of
protection to asylum seekers who can demonstrate that they are fleeing war or persecution.
In contrast, countries owe no such obligation to those seeking better opportunities, ‘even if
they have left behind lives of destitution.’3¢! So, ‘if Messrs Orban and Fico are right,
Europe’s migration crisis amounts largely to a problem of border management and

repatriation; not relocation, integration and the rest of it. Are they?’362

Second, there are security concerns that may be raised not because of the presence of
asylum seekers, but because of those whose applications for refugee status or other forms of
protection have been denied. When asylum seekers without a legal right to stay are unable
to be expelled from the country’s territory, security problems may arise. There are numerous
difficulties associated with the return of rejected asylum seekers.?¢? Individual resistance to
return is one of the most common challenges of returning rejected asylum seekers. Also,
greater difficulties in obtaining travel documents, compounded by the fact that asylum
seekers are more frequently
undocumented, make the return policy difficult.3* When rejected asylum seekers pose a
threat to public security, and cannot be returned due to legal or practical obstacles, the

problem becomes more complicated.3

Third, in general, both governments and citizens of the V4 countries view asylum seekers
from Islamic and African countries negatively, associating them with security, violence, and

crime issues, as well as a threat to national security.¢® In 2015, there was an increase in fears
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and perceptions that the mixed migratory flow would bring criminals, violent people, and
terrorists that would attempt to seek asylum.36”7 Asylum seekers can be potential terrorists,
posing a threat to public security. Although there is no current agreement regarding the
universal legal definition of terrorism,38 almost every state has a definition in its own laws,
and they might be different, but the difference in itself does not necessarily create a problem
in counter-terrorism. 3% Yet the definition of terrorism has represented an area of

international law where the divergence of views between states was significant.370

The V4 group became increasingly concerned about the threat of terrorism following the

2015 refugee crisis,?”! particular after the Paris attacks. Many amendments have been

Asylum Seekers in British Media Narratives.” International Relations, vol. 24, no. 4, 2010, pp. 456-459;
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adopted, particularly in Hungary 37>and Poland, 373 to expand the privileges of police,
military police, and secret services, such as easier tracking of communication of individuals
and the punishments became more severe for terrorism. At the height of the refugee crisis in
2015 the case of Syrian Ahmed H., sentenced to five years, convicted of terrorism for

throwing stones at the police and trying to enter Hungary is a perfect illustration.374

The V4 governments’ political linkage of the mixed migratory flow to potential terrorist
threats is somehow logical because the mixed flow can be a backdoor for terrorists. The
latter can enter a country through asylum channels. This does not apply to ‘genuine asylum
seekers’ who are fleeing persecution and seeking refugee status, nor to asylum seekers who
have pending applications for refugee status, nor to asylum seekers who have been granted

refugee status, but rather to ‘bogus asylum seekers’.

Besides, asylum seckers as vulnerable to ‘radicalization and recruitment,” and ‘the

refugee flow as a back door’ have shaped a number of concerns linking terrorism with the
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LVII of 1 July 2016 on amending certain laws in relation to the terror emergency situation; Act LXIX of 17
July 2016 on the amendment of certain acts related to counter-terrorism.
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limited to Act of 6 April 1990 on Police, Act of 12 October 1990 on the protection of state border, Act of 12
October 1990 on Border Guard, Act of 24 August 1991 on fire protection, Act of 24 August 2001 on Military
Gendarmerie and military law and order forces, Act of 24 May 2002 on the Agency in Internal Security and
Intelligence Agency, Act of 9 June 2006 on the service of the officers of o Army Counter-Intelligence Service
and Army Intelligence Service, Act of 14 July 2006 on entry into, stay and exit from the territory of the
Republic of Poland of citizens of Member States of the European Union and members of their families, etc.
374 A Syrian man convicted of terrorism and jailed for 10 years for his role in a confrontation between police
and asylum seekers on the border with Serbia in 2015. Under the international and the EU pressure, Ahmed
H.’s jail sentence was reduced from ten to seven, then to five years. Human rights groups and EU officials have
condemned Hungary’s treatment of the man, arguing that it was preposterous to charge him with terrorism over
the border clash and give him such a long sentence. In this context, Eda Seyhan, Amnesty’s campaigner on
counterterrorism in Europe, said: ‘The prosecution and ensuing conviction of Ahmed H was a blatant misuse
of terrorism-related provisions against a man who was simply helping his family flee Syria.” In interaction to
the case, the European Parliament adopted a resolution listing the case as one of the reasons for a rule of law
investigation into Hungary, calling it an ‘unfair trial.” Source: Amnesty international. “Hungary: Syrian man’s
conviction for alleged ‘complicity in an act of terror’ is a travesty of justice.” 14 March 2018 Retrieved from
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asylum situation.?”> The majority of refugees’ origins and religions have allowed far-right
political actors to not only politicize identity, religious, and value-based differences in their
campaigns, but also to link asylum and migration to terrorism.37® ‘Foreign terrorists
fighters’3’7 may be able to enter the EU via mixed migratory flows from Islamic State-
controlled areas (hereafter ‘Da’esh”) 378 in the Middle East. For instance, a review of the
profiles of the Paris attackers and their accomplices reveals a group of people with European

roots, many of whom had travelled to the Middle East as ‘foreign fighters.”37%

Opinion polls suggest that most Europeans believe that accepting refugees will increase
the chances of terrorist attacks on European soil.38 In Czech Republic, for example, the
numbers of asylum traversing the border or applying for asylum have been low, 3! but the
2015 refugee crisis was nevertheless largely present in public debates, and media coverage
on the issue was to a certain ‘extent self-constructed.’382 The political discourse as well as
the government focused to a large extent on threats related to public security. In this sense,
Czech Republic President Zeman has been particularly vocal about the danger that refugees
posed.’®3 He claimed that there are ‘terrorist groups’ among them [asylum seekers] and by

admitting ‘the wave of migrants’, European countries would be doing a favour to Da’esh,

375 Crone, Manni et al. “Introduction: Europe’s Refugee Crisis and the Threat of Terrorism: An Extraordinary
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2020. pp. 795-796.

377 The 2017 EU Directive on Combating Terrorism clarified the issue of so-called foreign fighters, designating
them as individuals who travel abroad for the purpose of terrorism. The return of foreign fighters and their
families to the European Union has mostly been considered a security threat by Member States, which
consequently adopt repressive measures aimed at providing an immediate, short-term response to this
perceived threat (preamble 4).

378 The Islamic State, also known as ‘the Islamic State of Iraq and Syria’, ‘the Islamic State of Iraq and the
Levant’, or ‘Da’esh’, is a jihadist group with a particularly violent ideology that calls itself a caliphate and
claims religious authority over all Muslims. It was inspired by al Qaida but later publicly expelled from it.
Source: Mitch, Ian & Rhoades, Ashley L. “The Islamic State (Terrorist Organization).” The RAND National
Security Research Division & The International Security and Defence Policy Centre (United States). Retrieved
from https://www.rand.org/topics/the-islamic-state-terrorist-organization.html Accessed 8 January 2022.
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helping it to increase its influence.3%* He considers that asylum seekers were carrying out an

‘organized invasion’ orchestrated by the Muslim Brotherhood.3%>

Similarity, in Slovakia, even though the numbers of asylum seekers traversing the border
or applying for asylum have been low, the country perceived their presence as a security
threat. The securitization rhetoric constructed in a manner which connects terrorism with
asylum and the Muslim faith, assigning terror identities to specific groups.3%¢ Thus, most of
the Slovak parties and politicians, with the distinguished exception of the Former President
of Slovakia Kiska adopted anti-asylum and refugee rhetoric.3¥7 It is in this context that the
former Prime Minister Fico announced, after the Paris terrorist attack in November 2015,
that state intelligence services were following ‘every single Muslim’ in the country in order
to make sure they were not terrorists.?® He argued that ‘the only way’ to eliminate terrorist

risk in the country is to prevent Muslims from creating ‘compact” communities.?%°

However, combining the 2015 refugee crisis with terrorism, this policy effectively gives
the government ‘carte blanche’ in suspending some rights.**® Governments can resort to a
wide range of constructions to defend their unilateral exceptions to human rights in the name
of combating terrorism.3*! The absence of a universal definition of terrorism has facilitated
the politicization and misuse of the term terrorism. In this sense, public safety and security
measures should not be used to criminalize asylum seekers. The increased emphasis on

preventing terrorism through border management in the V4 group should not jeopardize
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Retrieved from https://www.dw.com/en/czech-president-zeman-says-refugee-wave-is-organized-invasion/a-
18943660 Accessed 17 January 2022.
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from https://spectator.sme.sk/c/20063953/fico-security-more-importantthan-migrants-rights.html Accessed 19
January 2022.
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asylum seekers’ right to seek asylum. When countering terrorism, states are always required
to respect basic human rights and carry out their obligations under treaties and customary

international law.392

While terrorism is a ground for exclusion from refugee status, within the meaning of
Article 1F CSR513% it is important to note that a person denied refugee status may still be
protected separately under IHRL from return to a country where they may face other serious
human rights violations.?** Although the IRL does not present a barrier to extradition where
a person is excluded from refugee status under article 1F CSR51, it is debatable whether
exceptions or derogations to the principle of non-refoulment are permitted if the terrorist

poses a threat to a country’s public security.3?’

Notwithstanding longstanding debate, there is no credible evidence or data to suggest that
asylum seekers pose a national security risk. The highly debated relationship between
asylum, irregular migration, and terrorism raises a number of acute dilemmas in terms of
law and policy. Up to date, there is little evidence that terrorists use asylum flows to commit
terrorist acts or that asylum seekers are more prone to radicalization than others, and research
shows that very few refugees have actually committed terrorist acts. Research published in
2017 by the Institute for the Study of War has found ‘no concrete evidence that terrorist
travellers systematically use those flows of refugees to enter Europe unnoticed.”3*¢ However,
opinion polls suggest that most Europeans believe that accepting refugees will increase the
chances of terrorist attacks on European soil.?*” In the same vein, a report by the Danish

Institute for International Studies found that between January 2016 and April 2017, no
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Department, United Kingdom: Court of Appeal (England and Wales), 24 March 2009, EWCA Civ 226;
Conseil du Contentieux des Etrangers, 13 January 2011, no. (54.335) (Belgium); Commissaire général aux
réfugiés et aux apatrides v. Mostafa Lounani (Request for a preliminary ruling from the Conseil d'Etat,
Belgium) Case no. (C573/14), Judgment of the court (Grand Chamber) of 31 January 2017, CJEU, paras. 66-
79.
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32.
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refugees were involved in terror attacks in Europe.?*® According to this report, three rejected
asylum seekers and two asylum seekers who arrived prior to the 2015 refugee crisis were
involved in attacks, and as a result, the vast majority of terror attacks in Europe are carried
out by EU citizens, many were foreigners, and most were already known to the European

authorities.3%?

It seems that the relationships between asylum seekers and terrorism are much more
complicated and deserve much more sober analysis. The term terrorism is a broad concept
and cannot be limited only to asylum seekers and refugees. Terrorism as a global
phenomenon is not exclusive to one nation, religion, or race. As a result, there are no easy

solutions to this issue.
2.1.2. Protection of cultural and religious identity

Cultural and religious reasons could explain why the V4 group opted for more restrictive
asylum policies. Findings from the research on attitudes towards asylum seekers prove that
cultural and religious ethical factors can explain the restrictiveness of asylum policy.4%° For
instance, in the Hungarian context, the idea of an official Hungarian national identity has
been a major factor in the recent debate around asylum and refugee in the country. In this
respect, Németh, the Hungarian head of parliament’s foreign affairs committee, said that
Hungary’s national identity and sovereignty are ‘not just parts of its history’ but ‘crucial
preconditions’ for the nation’s survival.*! For several reasons, including cultural and
religious, the Hungarian government was against the open door asylum policies. Hungarian
Prime Minister Orban first mentioned his plans of regulating asylum into Hungary clearly in
the wake of Charlie Hebdo attacks, after which the government launched a coordinated
securitization campaign to protect not only the national security but also the cultural
identity. 402 Cultural threat posed by asylum seckers or refugees beyond its current
conceptualization as symbolic, collective-level threats to Hungarian cultural identity.40?

Hungary was opposed to welcome ‘minorities with different cultural characteristics and

38 Crone, Manni et al. 2017, p. 4.
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Immigrants.” IZA DP, no. 8409, IZA Institute of Labour Economics, Bonn, 2014, pp.1-7.
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backgrounds (...) [in order to] keep Hungary as Hungary.’ 4** From the Hungarian
perspective, migration in general, puts national traditions, including religion in peril,
especially that most of refugee and migrant ‘grew up in a different environment and represent
a completely different culture and religion.’*> Asylum and migration could be seen as a
threat to Europe’s Christian roots. Since 2012, Hungary’s constitution has officially
recognized ‘the role of Christianity in preserving nationhood.” Article 7(1) of the Hungarian
constitution’s wording leaves no doubt that people with other religious beliefs are
tolerated.*® However, in practical terms, Christian values, or a particular interpretation of
them, could serve as a basis for the call to some of the asylum regulations restrictions mostly

in the matter of irregular migration, border management, and asylum policy.4%’

In the same vein, Poland was concerned about the preservation of its cultural and
religious identity.*0% As a little aside, Poland has faced two types of ‘crisis’, firstly, the <2014
Ukrainian Crisis’ and secondly, the 2015 refugee crisis.*?® As will be discussed in the
following chapter, while asylum seekers from Ukraine are generally welcomed in Poland
because they share similar religious and cultural backgrounds, this was not the case for
asylum seekers from other religious and cultural backgrounds. Although Poland was not
affected directly by the 2015 refugee crisis, 4!%the issue impacts the Polish political discourse
and politics since the parliamentary elections in 2015.4!! During the 2015 refugee crisis,
Poland experienced an increase in the anti-asylum and refugee attitudes on the part of the
native.#!2 Poll finds that a majority of Poles expressed an anti-asylum and refugee attitude

towards asylum seekers from the Middle East and Africa because the culture and religion of
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people from these regions differ vastly from those of their Polish counterparts.*'3 However,
given the fact that Poland has traditionally been an emigration country and Polish diaspora
is spread all over the world, one could assume that Poles would be more welcoming towards
refugees.*1* In reality, this has not been the case. Therefore, it is essential to understand the
factors behind the attitudes change and consequently the asylum policy changes in Poland.
The influx of asylum seekers has created a high amount of insecurity and the fear of identity
loss. As a reaction, Poles ‘cling to their traditions and values even more strongly in an
attempt to reaffirm their identity’ and create a feeling of stability and security.*!> Cienski
observes another cause for the anti-asylum and refugee attitude towards the asylum seekers
and refugees, which is the special character of Polish national identity that has to be
understood in the context of Poland’s history. The author claims that due to its geographical
position between Germany and Russia, the polish territorial and political sovereignty has
thus often been violated during its more than thousand-year-old history.#!¢ For this reason,
the 2015 refugee crisis was accompanied by the need to strengthen the protection of the
polish internal sovereignty and identity. !7 Furthermore, some of the anti-asylum and
refugee arguments can be summed up under the heading of religious fear. In Poland, national
identity is strongly connected to Catholicism which, is seen as one of the main pillars of
Polish national identity. Many people believe that the perceived ‘otherness’ of asylum
seekers and refugees, in particularly, from the Middle East and Africa poses a big challenge

to their successful integration.*!8

In Czech Republic, the identity-based discourse was also produced in the wake of the
2015 refugee crisis. Even though the Czech Republic was not directly affected by the crisis,
as aforementioned, several factors explain the country’s approach to preserving national
identity.#!° The Czech Republic’s national identity has been shaped by several events that
have happened in the past and has had a significant influence on the country’s national

identity. Indeed, the Czechs emphasize their relationship with their homeland as being
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important to their national identity. ?° For this reason, defensive nationalism has been a
defining feature of the modern history of the Czechs.*?! The 2015 refugee crisis raised the
importance of debates about asylum and the future of the Czech Republic. Part of the Czech
media, politicians, and ordinary citizens met it with fear attitudes towards asylum seekers
and refugees. 2 As mentioned above, although the Czech Republic has experienced
relatively low levels of asylum seekers, negative attitudes toward the issue were high. This
is because the country’s history, its relatively limited experience of asylum seekers and
refugees. This also because of the strong anti-asylum and refugee, and anti-Muslim signals
sent by political leaders have had powerful effects on public attitudes. 4>*> The Czech
Republic stood, particularly against asylum seekers from Muslim countries. It would appear
that the interaction of several historical, cultural, political, and religious factors has created
this anti- anti-asylum and refugee attitude reaction.*?* The Czechs seem to be ‘scared of
anything new: different culture, people and religion.’#?> The ‘others’ must return home
because ‘they have their culture, and [Czechs] have [their own] culture,” and ‘they have their
values, but [Czechs] want to keep [their] values.”#?¢ Indeed, the reasons for the Czech
Republic’s ‘negative attitude’ toward foreigners are ‘a widespread fear of the unknown’, a
largely homogeneous society, and a lack of experience dealing with people from different
cultural backgrounds.#?” In this context, Rozumek, the head of OPU, stated that ‘99% of

Czechs have never seen a refugee,” and “despite this, 81% are against refugees.’#?8

Similarly, although the number of asylum seekers in Slovakia remained low, many

representatives of parliamentary parties and citizens describe asylum seekers and refugees
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as a threat to the country identity. 4*° According to the Slovak government, it is important to
protect the country from the threat of ‘a compact Muslim community’ and to preserve
‘Slovakia’s national identity.’#3° The Slovak public discourse on asylum and refugee has
evoked fears and debates that mostly focus on potential risks. According to the
Eurobarometer survey in autumn 2018, as many as 81% of Slovak citizens hold negative
feelings toward foreigners from non-EU countries.*3! Understandably, Slovaks are cautious
about people from other cultures. Perceiving Muslim refugees as an existential threat to Slovak
society and culture, the Slovak parliament passed, in 2016 an amendment, to the law on
churches.**? The amendment introduced stricter conditions for the registration of churches
or religious societies. The new legislation mandates that religious groups seeking
government recognition must provide evidence of having 50,000 adult members, an increase
from the previous 20,000-member requirement that had been in place since 2007. According
to its authors, the amendment would prevent the speculative registration of false churches
and religious societies to receive money from the state.*3? As a result, Slovakia, which has a
population of only 5.4 million people, has today the strictest registration requirements for
religious groups in the EU and there is almost no possibility for religions such as Buddhism,
Hinduism, and Islam to register.#3* Probably, this restriction based on religious factors could

be the reason for future restrictions to some regulations related to asylum policy.

The four countries agree that the large mixed migratory flow of Muslim asylum
seekers in 2015 poses a threat to European Christian civilization. References to Muslims and
radical Islam denote the ‘identitarian boundaries’ between ‘us’, Christian Europeans, and
‘them’, the others.*33 This demonstrates that the fear stems not from the asylum seekers
themselves, but from their religious background and beliefs. Despite the fact that Muslims

constitute minorities in the V4 countries, polls show that islamophobic attitudes are among
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the highest in Europe.*3¢ According to a Pew Research Centre survey published in April
2015, the Muslim community in Poland, Hungary, and the Czech Republic does not exceed
an estimated 0.1 % of the total population, and in Slovakia, it comprises only 0.2% of the
total population.*3” Simultaneously, according to a Pew Research Centre study published in
July 2016, Eastern and southern European countries have the most negative views on
Muslims. Hungary has the most negative responses (72%), followed by Poland (66%).
Furthermore, 37% of Hungarian citizens and 35% of Poles believe that Muslims are more
likely to support extremist groups.*3® Although there is no data on Slovakia or the Czech
Republic in this survey, the World Values Survey reveals that rejection of Muslims is
widespread in these two countries. Both countries ranked highest in terms of anti-Muslim
attitude. In the Czech Republic 45.5% and in Slovakia 68.4 % of respondents stated that they

refused to have Muslims as neighbours.*3

Understanding the V4 asylum policy requires an understanding of the religious,
cultural, and national identity contexts. Opponents of open asylum policies frequently argue
that the presence of asylum seekers, who may later be granted refugee status, may distort the
native population’s national identity. The indigenous people of the V4 group defend
restrictive asylum policies because they are afraid of losing their sense of belonging to their
nation, as represented by distinct traditions, religions, culture, and language. As Coleman
observes European populations are becoming much more diversified in their languages,
ethnic groups, and religion. According to the author, if recent trends continue, the self-

identity and even the physical appearance of Europe’s people will be changed.*4?
2.1.3. Political choice: closed-door asylum policy

The political context favoured the V4 group’s preferences for closed-door asylum policy.
Thus, policy-making in the wake of the 2015 refugee crisis took place within wider, largely

nationally confined, public discourses, where the media played an important role in framing
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the issue. In relation to the V4 group, Ni¢ observes that the 2015 refugee crisis was a turning
point in these countries, because the policy towards asylum seekers has gone right to the top
of the political agenda**! Asylum policy was introduced on the political agenda by several

political parties as an issue of security ‘both national and cultural, direct and symbolic.’#4?

Before the 2015 refugee crisis, asylum and refugee questions were usually addressed by
radical right parties who could thrive in the political environment of the EU by advocating
issues like national sovereignty, international terrorism, and globalization after the financial
crisis.**? Following the 2015 refugee crisis, asylum became the number one priority issue.
Indeed, the radical right parties increased their support among voters, party competition
increased as well. This indicates that if radical right parties obtain support from the voters,
pressure starts to mount on conservative and moderate right-wing parties forcing them to
move their position stance on asylum to the right to avert further success of the radical right

parties. 444

By evaluating, the results of the latest outcome of the elections in the V4 countries and
comparing them to previous, it has come to recognize that radical-wing parties became
stronger and gain the confidence of voters.**> According to Stojarova, the influx of asylum
seekers has caused a significant shift in the V4 political landscape.** The author showed
how much the ‘negative reactions’ toward asylum seekers were instrumentalized and
politicized not only by the extremist and radical right parties but by the newly emerged
populist formations as well as the well-established mainstream parties across the whole

political spectra.*47
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Noticeably, the policies toward asylum seekers, in the V4 group should be understood as
the outcome of political choices.*® The rise of anti-asylum radical right parties has impacted
the party systems and asylum policy in the V4 group.** In this sense, after analysing origin-
specific asylum recognition rates in 27 EU Member States from 2000-2018, Winn asserts
that domestic politics impact how asylum claims are adjudicated.*° According to her, right-
wing parties in government are associated with lower asylum recognition rates. This effect
is strongest for far-right parties. When far-right parties win legislative seats and cabinet
positions, there is a substantive decrease in recognized asylum claims.*’! Accordingly, based
on the partisan effects in the V4 group, right-wing parties are more likely to introduce
restrictive policies on asylum seekers, as they consider the 2015 refugee crisis to be of
enormous political and symbolic importance going well beyond the numbers involved and

raising vital concerns about national sovereignty, identity, and security. 432
2.2. Regional concerns: the failure of the Common European Asylum System

As discussed in the previous chapter, the EU’s asylum framework comprises legal policy
and coordination frameworks aimed at enhancing asylum in a comprehensive manner. The
legal provisions consist of hard laws in the form of founding treaties, protocols, and

conventions, directives as well as soft laws in the form of declarations.

The 2015 refugee crisis tested the effectiveness of Common European Asylum System.
The effectiveness of the latter has proven to be limited. The crisis was a destabilizing factor
leading to disagreements and divisions between Member States.*>3 Accordingly, asylum
questions have been the focus of a sharp struggle that has affected relations between the V4
countries, the EU institutions, and Western European states. Asylum policy continues to be
high up on the EU policy agenda. Seven years after the peak of Europe’s refugee crisis, the
EU is still not able to manage it effectively because of many legal and political troubles
linked to the practical implementation of the EU legislation related to asylum, refugee, and
borders. At the legislative level, the problem of asylum in the EU is not related to the absence

of laws, but rather to the lack of harmonisation and implementation of EU legislation
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governing asylum procedures between Member States. While the EU has worked to
harmonize its Member States’ asylum laws and procedures, policy coordination between
governments and the implementation of law varies greatly.4* More specifically, issues
persist during the application stage as a result of the Qualifications and Asylum Procedures
Directive’s poor implementation in some Member States. In addition, the application of
standards varies across Member States, resulting in significant differences in the quality of
reception conditions, the length of asylum procedures, and the rates of recognition.
Convergence is also lacking in the decision to grant refugee status or subsidiary protection,

and national authorities receive insufficient monitoring and guidance on all of these issues.*3>

As a result, some EU Member States bear a greater burden than others. ¢ This does not
deny the fact that some of the EU legislation and regulations related to asylum and border
management suffers from shortcomings. It seems that the Dublin system is the best example
to give when it comes to the ineffectiveness of some EU provisions on asylum. Thus, the
distribution of responsibilities that had been imagined did not have the expected effects.*3
Political tensions prevent EU Member States from implementing a unified and harmonized
asylum policy. During the 2015 refugee crisis, there was tension between Member States

that adopted an open door asylum policy and those that adopted a closed door policy.

Undeniably, there is a growing divergence on asylum policy between the V4 group and
the majority of the EU Member States on the one hand, and between the group and the EU
institutions on the other hand. In terms of legal regulation and regulatory framework, what
is the exact problem? Yet the policies of the EU institutions and the Member States seem to
have had little success in preventing and effectively managing the unwanted flows. At least
two types of reasons for policy failure: factors arising from the EU asylum policy itself and

factors linked to the non-compliance between EU institutions and V4 countries.

Under article Articles 67(2), 78, and 80 TFEU and Article 18 CFR, the primary goal of
the EU’s asylum policy is to give proper status to any third-country national demanding

international protection in one of the Member States and guarantee compliance with the
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principle of non-refoulement. Although the EU has been recognized to guarantee human
rights protection level equivalent to the one ensured under the international human rights
and migration instruments, it is doubtful whether the EU succeeds in securing human rights
amid the 2015 refugee crisis. Following the crisis, the EU asylum policy have been heavily
criticized, because it seems to be no longer able to manage human inflows and there is a

need for a radical change in EU policies and laws on asylum-seekers and refugees.

To start, the functionality of Common European Asylum System which is, as discussed
in the third chapter, the legal and policy framework developed to guarantee harmonised and
uniform standards for people seeking international protection in the EU, has been brought
into question. The Common European Asylum System fails to create a system of solidarity
and fair sharing of responsibilities, especially when considering Dublin III regulation, and
Member States’ failure to comply with European standards.*® It has not reached its
objectives of shared responsibility to process applicants for international protection in a
dignified manner and ensuring fair treatment and similar procedures in examining cases.*>°

The awaited responsibilities distribution did not produce the desired results.

One of the shortcomings of the Common European Asylum System is the Dublin III
regulation, which is the cornerstone of the Common European Asylum System itself. The
2015 refugee crisis has demonstrated the already acknowledged, discussed, and analysed
deficiencies in the Dublin system.*%° This system, which sets the criteria and mechanisms
for determining the Member State competent for considering an asylum application lodged

in one of the Member States by a third-country national, 4! suffers from a set of gaps. The
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real problem is that Dublin III regulation does not attempt to fairly distribute responsibility
for asylum seekers and refugees between the various Member States but to set the State
responsible for processing each application quickly, based on some pre-established

criteria.*62 The system has negative repercussions on asylum seekers and EU Member States.

On the one hand, asylum seekers and their human rights under the Dublin system have
aroused the interest of several academics. For example, scholars Noll#6* and Guild*%* have
focused on the impact of the regulation on applicants and their fundamental rights to liberty,
private and family life, and non-refoulement. Thus, under this system asylum seekers have
only one opportunity to apply for asylum in the EU and, if the claim is denied, this is
recognized by all Member States. Under this criterion, asylum seekers are exposed to a risk
of refoulement, as rejected asylum seekers may be send back to their country of origin
without any serious examination of the merits of their application, and without having had
access to an effective remedy. Another issue with the Dublin Regulation is that the standards
for both the asylum processing and the practical accommodation and support vary widely
among the European countries.*6> In 2011, before the refugee crisis, the case MSS v Belgium
and Greece showed that the living conditions in Greece were bad that asylum seeker’s life
and human rights would be threatened if they were to be sent back.%® The example of Greece
reveal the impossibility of assuming that the rights of asylum seekers are guaranteed in all

Member States.

On the other hand, the Dublin system is unfair to border countries, which are the first

countries of entry to most asylum seekers.*¢’ Due to their geographical locations, some EU
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countries like Hungary, receive more asylum seekers and are therefore expected to process
more asylum cases than other European countries.*%® Following the refugee crisis of 2015,
responsibility under the Dublin system has been perceived as a blockage to asylum burden-
sharing in the EU.#%° In other words, the system does not include a distribution mechanism
that obliges other EU countries to relieve those countries that take responsibility on behalf

of the rest of the EU.

To get out of the crisis, the EU adopted in 2015, a provisional mechanism for the
mandatory relocation of asylum seekers that required other EU countries to receive asylum
seekers to reduce pressure in countries such as Italy and Greece. 4% The decision was met
with strong opposition from V4 countries, which refused to accept the number imposed on
them. Since then, however, tensions between the V4 group and the EU institutions on asylum
policy are triggered. In other words, the failure of EU asylum policy to deliver a
comprehensive and effective EU approach to the refugee crisis, and the uneven distribution
of responsibilities have led to tensions within the EU. It is in this context that the tension
between the EU institutions and the V4 group occurs. As mentioned above, the countries of
the V4 group, have been demonstrating a position of non-compliance with the provisional
mechanism for the mandatory relocation of asylum seekers, for varying reasons.*’! Hungary
and Slovakia sought the annulment of the relocation decision.’> The two countries asked

the CJEU to annul the decision, claiming that there were procedural flaws and that the
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decision was neither a suitable response to the refugee crisis nor necessary to deal with it.473
The V4 group considered that the decision of relocation was a violation of their sovereignty

and territorial integrity.

The V4 group argued that the EU broke its own rules and exceeded its powers when it
approved the quota system.*’* On this basis, interior ministers of the V4 countries have
declared that decisions on asylum should be made at a prime ministerial level. In this context,
the Hungarian Minister of Interior Pintér declared that ‘The redirection of refugees should
not be decided at ministerial level by the Council of the EU, but at a higher, head of
government and state level; the European Council must make a unanimous decision.’#7> The
CJEU dismissed the actions brought by Slovakia and Hungary against the provisional
mechanism for the mandatory relocation of asylum seekers.#’® The Court believes that the
relocation mechanism included in the contested decision is part of a package of measures
designed to relieve pressure on Greece and Italy.#’” The Court also holds that the measures
were legally taken by the EU Council and did not require ratification by individual
governments and the legality of the decision cannot be called into question based on

retrospective assessments of its efficacy.4’8

For many reasons 47, the provisional mechanism for the mandatory relocation of asylum

seekers has not been implemented in the V4 group.®8? As a result, Hungary and Poland and

473 Ibid.

474 Briindlin, Anne-Sophie. “Slovak Foreign Minister Lajcak: ‘Our people have not been exposed to Muslims
and they are frightened.”” DW News, 20 July 2016. Retrieved from https://www.dw.com/en/slovak-foreign-
minister-miroslav-lajcak-our-people-havent-been-exposed-to-muslims-and-theyre-frightened/a-19414942
Accessed 3 January 2022.

475 Website of the Hungarian Government. 13 June 2017. Retrieved from https://akadalymentes.2015-
2019.kormany.hu/en/ministry-of-interior/news/the-redirection-of-refugees-must-be-decided-by-the-eu-
unanimously-at-prime-ministerial-level Accessed 3 January 2022.

416 Op.cit. Slovak Republic and Hungary v Council of the European Union, para. 345.

477 Ibid. para. 215.

478 Ibid. para. 221.

47 The Hungarian government considers the decision by the CJEU ‘to be appalling and irresponsible.” Also,
in reaction to that, the Polish Prime Minister declared that the decision ‘does not change the position of the
Polish government on migration policy.” Initially, the V4 group was in favour of maintaining the voluntary
nature of EU solidarity and the creation of other alternatives to manage the migration crisis. Source: Crisp,
James & Matthew Day. “European divisions over migration brutally exposed by EU court judgment on refugee
quotas.” Telegraph news, 6 September 2017. Retrieved from
https://www.telegraph.co.uk/news/2017/09/06/eu-court-rejects-refugee-quota-challenge-hungary-slovakia/
Accessed 4 January 2022; Grimmel, Andreas & My Giang, Susanne. Solidarity in the European Union: A
Fundamental Value in Crisis. Springer International Publishing, 2017, p. 83.

480 Hungary, which was due to relocate 1294 refugees, refused to take any part in the mandatory refugee quotas.
Poland, which was due to relocate 7,082 refugees, initially declared accepting 100 migrants but ended up
receiving none. The Czech Republic, which was due to relocate 2691 refugees, accepted only 12 refugees.
Slovakia, which was due to relocate 902 refugees, has relocated 16 people - all single mothers with children.
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the Czech Republic were referred to the CJEU together for non-compliance with their legal
obligations on relocation. Slovakia was let off because of the 16 relocated persons. In a
judgment rendered on 2 April 2020, the CJEU considered that none of the V4 countries
“fulfilled the commitments.”#8! The judgment was perceived as adding ‘another chapter to a
dispute that simmered for years, even after the relocation mechanism’s two-year lifespan
had expired.’#82 In 2020, the European Commission abandoned the idea of mandatory
refugee quotas, as it revives an attempt to change Europe’s asylum rules after more than four

years of deadlock.

Broadly speaking, the EU was not prepared for the crisis and there was no crisis
management plan to be promptly implemented. In addition, immediate actions such as the
previously discussed the provisional mechanism for the mandatory relocation of asylum
seekers, have failed. Besides, most EU initiatives and measures did not go far enough to
address the underlying issue of the refugee crisis, and as a result, several major issues remain
unresolved.*®? This has been further complicated by the absence of a strong Common
European Asylum System. Firstly, in the registration stage, some Member States have been
incapable or unwilling to register all who enter their territory, due to asylum seekers’ refusal
to provide fingerprints or due to a lack of capacity.*®* Secondly, in the reception stage,
several national governments fail to translate EU legal provisions into practice, with some

asylum systems ‘suffering from chronic underinvestment and many lacking the design

Source: “Poland, Hungary, and the Czech Republic ‘failed to fulfil their obligations under European Union
law’-the CJEU ruled.” NIEM. 7 April 2020. Retrieved from http://www.forintegration.eu/pl/poland-hungary-
and-the-czech-republic-failed-to-fulfill-their-obligations-under-european-union-law-the-ecj-ruled Accessed 4
January 2022; Op.cit. Zachova, Aneta et al. 2018.

481 Commission v Poland, Hungary, and the Czech Republic, Joined Cases no. (C-715/17, C-718/17), and (C-
719/17), Judgment of the Court (Third Chamber) of 2 April 2020, CJEU, para. 193.

482 Bornemann, Jonas. “Coming to terms with relocation: the infringement case against Poland, Hungary, and
the Czech Republic.” EU Immigration and Asylum Law - Blog of the Odysseus Network,17 April 2020.
Retrieved  from  https://eumigrationlawblog.eu/coming-to-terms-with-relocation-the-infringement-case-
against-poland-hungary-and-the-czech-republic/ Accessed 5 January 2022.

43 0n 13 May 2015, the European Commission adopted the European Agenda on Migration, a political
document that set out a series of steps the EU would take to ‘build up a coherent and comprehensive approach
to reap the benefits and address the challenges deriving from migration’ (para. 2). It described various
immediate measures to mitigate the crisis and improve refugee policy in the medium and long term.
Acknowledging the fragmentation of Common European Asylum System as a result of mistrust between the
Member States, the Agenda included the formation of a new monitoring process to ensure implementation of
asylum rules and to bring about trust. The document highlighted the need for shared responsibility among the
Member States and called for better management of migration policy. Importantly, the Agenda proposed
mandatory quotas for the relocation of asylum seekers to the Member States, a temporary derogation from the
Dublin system. Source: Com (2015) 240 final. Communication from the commission to the European
Parliament, the Council, the European Economic, and Social Committee, and the Committee of the Regions, a
European Agenda on Migration.13 May 2015.

484 Beirens, Hanne. “Cracked Foundation, Uncertain Future: Structural Weaknesses in the Common European
Asylum System.” Migration Policy Institute Europe, Brussels, 2018, p.1.
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flexibility to respond to sudden migratory flow.’#%5 It can be said that the V4 group,
particularly Hungary as an EU external border State, was not prepared for the 2015 refugee
crisis in terms of infrastructure or even legislation to effectively manage the large migratory
flow. 8¢ Hungary’s registration and reception system, for example, was inadequate and
unprepared to handle hundreds of asylum seekers each day.*®7 Thirdly, under the pressure of
an increasing number of applicants, some Member States found it impossible to apply the
Common European Asylum System-outlined asylum procedures in a timely and consistent
manner, resulting in increased blockage, long wait times, and inconsistencies in which time
of asylum procedure is applied to which cases.*®8 Fourthly, EU Member States’ approaches

to asylum claims differ significantly.*%

The Common European Asylum System’s structural deficiencies, both legal and
operational, have an impact on Member States’ ability to move toward greater responsibility
sharing, as well as the EU’s emergency management and able to maintain control over who
enters its borders during a period of immense terrorism concerns. The failure of Common
European Asylum System explains why some EU Member States, including the V4 group,
have increased control and strengthened border security to prevent unauthorized crossings.
However, as will be discussed further below, certain newly implemented measures and
regulations endanger asylum seekers’ fundamental rights at various stages of the asylum
process. The new dimension in the V4 countries’ securitization of asylum policy, manifested

through border-control measures, may even put the right of seeking asylum itself at the stake.

485 Ibid.

486 World Health Organization. “Hungary: assessing health-system capacity to manage sudden, large influxes
of migrants.” Joint report on a mission of the Hungarian Ministry of Human Capacities and the WHO Regional
Office for Europe, 2016, p. 6-9.

Retrieved from https://www.euro.who.int/ _data/assets/pdf file/0016/31713 1/Hungary-report-assessing-HS-
capacity-manage-sudden-large-influxes-migrants.pdf Accessed 5 January 2022.

47 Murray, Don. “At Serbian border, flow of refugees continued unabated into Hungary.” UNHCR, 8
September 2015. Retrieved from https://www.unhcr.org/news/latest/2015/9/55eedde56/serbian-border-flow-
refugees-continued-unabated-hungary.html Accessed 5 January 2022; UNHCR. “Statement by Vincent
Cochetel, UNHCR’s Regional Refugee Coordinator for the Refugee Crisis in Europe.” 8 September 2015.
Retrieved from  https:/www.unhcr.org/news/press/2015/9/55ef16616/statement-vincent-cochetel-unhcrs-
regional-refugee-coordinator-refugee.html Accessed 4 February 2022 ; Human Rights Watch. “Fleeing Syria
and Stranded in Hungary.” 9 September 2015. Retrieved from https://www.hrw.org/video-
photos/interactive/2015/09/09/fleeing-syria-and-stranded-hungary Accessed 4 February 2022

48 Op.cit. Beirens, Hanne, 2018, p.1.

489 Ibid.
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3. The internal dimension: Legal reforms and restrictive interpretation of
asylum policy in the Visegrad Group

State sovereignty is central to the discussion of asylum seekers and national security, as well

as a guiding principle in international law.*** According to liberal interdependence theorists,

sovereignty is the state’s ability to control actors and activities within and across its

borders.*! State sovereignty concerns its national borders and the right of the state to control

and regulate who comes and goes from that state. Asylum seekers, as non-nationals of the

state, breach the state’s sovereignty when an unauthorised entrance occurs.

To address the challenges resulting from the 2015 refugee crisis, the four countries
implemented a variety of legal and practical measures. The crisis triggered a ‘new period of
activity’ marked by reforms to asylum policy, primarily in Hungary and Poland, as well as
a restrictive interpretation and implementation of existing asylum policy in the Czech

Republic and Slovakia.
3.1. The case of Hungary

Hungary has not only urged the EU to change its asylum policy, but it has been suggesting
the ‘solution’ for the asylum problem since 2015. It is within this context that the so-
called ‘Hungarian Solution’ has emerged.**?> During the crisis, Hungary ‘acted as a small,
interest-maximizing Member State constrained by domestic political interests,” refusing to
participate in common European policy proposals to solve the crisis and instead ‘engaged in
unilateral actions perceived as solutions.” 43 The country was regarded as a ‘norm
entrepreneur.”4%* The main features of the Hungarian government’s newly implemented

rules and measures will be addressed sequentially.

490 Rudolph, Christopher. “Sovereignty and Territorial Borders in a Global Age.” International Studies Review, vol.
7, no. 1, 2005, pp. 1-20; Hansen, Randall. “State Controls: Borders, Refugees, and Citizenship”

The Oxford Handbook of Refigee and Forced Migration Studies, edited by Elena Fiddian-Qasmiyeh et al., Oxford
University Press. 2014, p. 259.

41 Thomson, Janice E. “State Sovereignty in International Relations: Bridging the Gap between Theory and
Empirical Research.” International Studies Quarterly, vol.39, no.2, 1995, p. 213; Krasner, Stephen D.
“Sovereignty.” Foreign Policy, no. 122, 2001, pp. 20-29.

492 The term ‘Hungarian solution’ was coined by the Hungarian government in its parlance in 2016. Source:
Kumar, Rajaram Prem. “Europe’s “Hungarian solution.”” Radical Philosophy, 2016, pp. 1-7. Retrieved from
https://www.radicalphilosophyarchive.com/issue-files/rp197 rajaram_europeshungariansolution.pdf
Accessed 8 January 2022.

493 Czina, Veronika. “Hungary as a Norm Entrepreneur in Migration Policy.” Intersections, vol. 7, no.1, 2021,
p.22.

494 Ibid.
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A major change to the legal framework governing asylum was the law passed by
Parliament allowing the government to adopt a list of ‘safe third countries’#*3 In July 2015,
government Decree 191/2015 promulgated the list of ‘safe third countries’, which includes,
among others, all countries along the Western Balkans route. 4’ Asylum claims are
considered inadmissible if the asylum seeker entered Hungary via one of the ‘safe third

countries’. 497

The first change is related to the refugee status determination procedure. Act CXXVII of
2015 established a temporary security border closure and amended asylum laws.*® On the
one hand, the new law transposes the content of the 2013 recasts of the EU asylum acquis,
including accelerated asylum procedures, ineligible applications, reception conditions, and
enhanced minor protection; on the other hand, it provides a legal basis for the construction
of a physical barrier at the Serbian-Hungarian border. Furthermore, the Act imposed shorter
deadlines for authorities to make a decision on asylum seekers’ claims. It also affects the
applicants’ right to remedy and expanded the list of potential detention places. The Act also
had the effect of allowing people to be deported from the country before the first judicial
review of their applications had even begun. *° This amendment did not introduce any new
elements to the EU acquis; however, it is worth noting that legislators chose the options that
were least favourable to the asylum seeker.3% Besides, it is important to note that by
designating Serbia as a safe country, a significant burden was placed on the country. The
interpretation of the concept of ‘safe third country, ‘as well as the challenges resulting from

Serbia’s designation as a ‘safe third country,” will be discussed in the subsequent chapter.

The construction of a fence on Hungary’s southern borders began in 2015, and this action
was followed by a series of legislative acts aimed at reducing the number of asylum
seekers. %! The next round of amendments, passed by the Hungarian Parliament in an

extraordinary session in September 2015,3°2 went far beyond the already restrictive measures

45 Act CVI of 2015 on the amendment of Act LXXX of 2007 of 1 January 2008 on Asylum.

496 Op. cit. Government Decree 191/2015 of 21 July 2015 on the National Designation of Safe Countries of
Origin and Safe Third Countries.

497 Art. 51(2) (e) and Art. 51(4) (a)-(b) of Act LXXX of 2007 of 1 January 2008 on Asylum.

498 Act CXXVII of 6 July 2015 on the Establishment of Temporary Border Security Closure and on Amending
Acts related to Migration.

499 Nagy, Boldizsar. “Hungarian Asylum Law and Policy in 2015-2016: Securitization Instead of Loyal
Cooperation.” German Law Journal, vol.17, no.6, 2016, p.1065.

3 1hid.

501 The first section of barbed wire was built along the 175-kilometer border between Hungary and Serbia in
2015.

302 Op.cit. Act CXL of 4 September 2015 on the Amendment of Certain Acts relating to the Management of
Mass Immigration.
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of July 2015, and essentially established a separate regime for asylum seekers crossing the
fenced external border. These amendments deprived asylum seekers of certain basic
guarantees and established a state of exception. They were created to provide a legal
framework for the newly constructed fence along the Hungarian-Serbian border.3%? The
following are the main characteristics of the newly introduced amendments: Firstly, the
fence at the Serbian-Hungarian border has been designated as a ‘temporary security border
closure.”?%* Secondly, the irregular crossing the 175-kilometer-long fence is considered as a
crime.’% Thirdly, the construction of the so-called ‘transit zones’ as part of the fence.>¢ The
‘transit zones’, which will be discussed in detail in the subsequent chapter, serve as official
checkpoints for asylum seekers as well as a detention centre. Fourthly, it introduced a new
concept, the ‘crisis situation brought about by mass immigration.” The ‘crisis situation’ was
defined as ‘the development of any circumstance related to the migration situation directly
endangering the public security, public order, or public health of any settlement, in particular
the breakout of unrest or the occurrence of violent acts in the reception centre or other
facilities used for accommodating foreigners located within or in the outskirts of the
settlement concerned.”>7 The situation may be declared in a government decree and may
apply to portions or the entire country. In fact, it was declared immediately for the counties
bordering the Hungarian-Serbian border. Fifthly, a new border procedure, only applicable in
the transit zone, was implemented,’® combining detention without court control with an
accelerate procedure that includes no real access to legal assistance and limits legal
remedies.’? Asylum seekers may be detained in the transit zone for the duration of the
asylum procedure. Also, a number of criminal procedural rules have been altered in such a
way that the irregular entry of asylum seekers through the fence has been criminalized. As a
practical result of the new amendments, asylum seekers are now required to wait in the
‘transit zone’ for the outcome of the admissibility procedure. So far, almost all applications

submitted by asylum seekers who came through Serbia have been ruled inadmissible on the

303 The amendments, which affected ten different acts, including the Asylum Act, the Criminal Code, the
Borders Act, and the Act on Construction, to name a few, gave the government the authority to disregard laws
governing the environment, new building construction, and criminal procedures.

3% Government resolution 1401/2015 (VL. 17) on certain measures necessitated by the exceptional immigration
pressure (No 83 of 2015) referred to this as “a provisional fence serving border control.

305 Art. 352 (a)(b)(c) of Act C of 2012 on the Penal Code, as amended by Act CXL of 2015.

300 Art. 5(a)(d) and art. 15 of Act LXXXIX of 2007 on State Borders.

07 Op.cit. Government Decree no. 41/2016. (I11. 9.) on ordering the crisis situation caused by mass migration
in relation to the entire territory of Hungary, and other relevant rules concerning the declaration, existence, and
termination of the crisis situation.

308 Art. 71(A) of Act LXXX of 2007 of 1 January 2008 on Asylum.

39 Op.cit. Nagy, Boldizsar, p.1048.

91



basis of ‘safe third country’ concept. Those whose asylum claims are denied do not have the
right to an effective remedy against the refusal of their asylum application or against a
deportation order, and they are also pushed back to the Serbian border by a police officer.>!?
These measures resulted in a drop in asylum applications between October 2015 and January
2016, demonstrating the impact of the ‘fences.”!! The interpretation of the ‘criminalization’
of irregular entry of asylum seekers, the detention in a ‘transit zone’, and ‘push back policy’

is further examined in the following chapter.

In 2016, a second round of amendments will take place in a more restrictive direction,
with an emphasis this time on combating irregular migration, including the irregular entry
of asylum seeker. New amendments to the Hungarian Asylum Act and the Act on the State
Border were introduced.!2 Based on the amendments, a second fence was constructed on
the Croatian-Hungarian border, consisting mainly of barriers on minor sections of the
Croatian border not separated by the Drava River. Also, the amendments allow Hungarian
police to automatically send asylum seekers apprehended within 8 kilometres of the
Hungarian- Serbian or Hungarian -Croatian border to the other side of the border fence,
without registering their data or allowing them to claim asylum, in a summary procedure
lacking the most basic procedural safeguards.’!3 Therefore, asylum claims could only be

made from the outside on the Serbian side, via official checkpoints in ‘transit zones.’

While Hungary ‘insisted that building the fence is legally within its rights’>'* and that it
is required to assist the country in meeting serious challenges such as combating irregular

migration,’!> some agencies and NGOs ‘have castigated the country for tightening its asylum

310 Ibid.

ST Asylum  Information Database. “Country Report: Hungary.” 2016, p.7. Retrieved from
https://asylumineurope.org/wp-content/uploads/2017/04/report-download aida _hu 2016update.pdf
Accessed 1 March 2022.

512 Op.cit. Act XCIV of 2016 on the amendment of necessary modification in order to the broad application of
the border procedures.

313 Op.cit. Asylum Information Database. “Country Report: Hungary.” 2016, p.17

314 Bilefsky, Dan. “Hungary’s Plan to Build Fence to Deter Migrants Is Criticized.” The New York Times,18
June 2015. Retrieved from https:/www.nytimes.com/2015/06/19/world/europe/hungarys-plan-to-build-fence-
to-deter-migrants-is-criticized.html Accessed 8 January 2022.

315 E.g. in this context, the Hungarian Minister of Foreign Affairs and Trade Szijjartd stressed that the
government is not violating any EU or international laws with the measure. According to him, the country did
not take “a unique measure and there is such a border closure on the Greek-Turkish and Bulgarian-Turkish
borders and Spanish towns are also defending themselves this way.” Source: Global Security organization.
“Border Fence with Serbia and Croatia.”

Retrieved from https:/www.globalsecurity.org/military/world/europe/hu-border-fence.htm Accessed 8
January 2022.
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policies’ because asylum seekers can only apply for asylum in border transit zones.3'¢ The

two approaches will be discussed in depth in the following chapter.

The rhetoric behind the government’s actions was that the country wants to stop irregular
migration while also providing proper treatment to asylum seekers who have legal
documentation to apply for asylum.’!7 In this context, the so-called ‘Stop Soros’ package of
laws, which creates a new category of crime called ‘promoting and supporting illegal
migration,” was passed by the Hungarian parliament in June 2018.3'® The legislation
criminalizes any assistance offered by any person on behalf of national, international, and
NGOs to asylum seekers intending to claim asylum inside the country.3!® The legislation
drew immediate criticism from the European Commission and several human rights
organizations and international institutions.’?? The legislation has been perceived as a breach
of ECHR and EU Asylum Law. It is within this context that the European Commission
referred Hungary to the CJEU for non-compliance of its asylum legislation with EU law.52!

In the same vein, both Open Society Foundations3?? and HHC filed a complaint before the

516 Bilefsky, Alasdair. “Hungary completes a new anti-migrant border fence with Serbia.” Euronews 28 April
2017. Retrieved from https:/www.euronews.com/2017/04/28/hungary-completes-new-anti-migrant-border-
fence-with-serbia Accessed 11 January 2022.

317 Székely, Tamés. “Hungarian Parliament Passes Law Amendments To Tighten Immigration Rules.”
Hungary Today, 6 July 2015. Retrieved from https:/hungarytoday.hu/hungarian-parliament-passes-law-
amendments-tighten-immigration-rules-56850/ Accessed 28 February 2022.

518 Art. 353 (A) of Act C of 2012 on the Penal Code. The package defines support for illegal immigration in
the Penal Code as offering to initiate an application for asylum to anybody who has arrived from, or passed
through on the way to Hungary, any country in which that person was not persecuted.

S1Kingsley, Patrick. “Hungary Criminalizes Aiding Illegal Immigrants.” New York Times. 20 June 2018.
Retrieved from https:/www.nytimes.com/2018/06/20/world/europe/hungary-stop-soros-law.html Accessed
11 January 2022.

320 ““European Commission. “Venice Commission concerned about Stop Soros.” Budapest Business Journal,
23 June 2018. Retrieved from https:/bbj.hu/politics/foreign-affairs/eu/ec-venice-commission-concerned-
about-stop-soros Accessed 11 January 2021; Gotev, Georgi. “European Commission steps up infringement
procedures against Hungary.” EURACTIV, 13 July 2017. Retrieved from
https://www.euractiv.com/section/justice-home-affairs/news/european-commission-steps-up-infringement-
procedures-against-hungary/ Accessed 11 January 2021.

321 European Commission notes that the Hungarian legislation falls short of the requirements of the Asylum
Procedures Directive on several counts. Among these, it says that: (1)The border procedure implemented by
Hungary is not in compliance with EU law as it does not respect the maximum duration of four weeks in which
someone can be held in a transit center and fails to provide special guarantees for vulnerable applicants;(2)
Hungary fails to provide effective access to asylum procedures as irregular migrants are escorted back across
the border, even if they wish to apply for asylum;(3)The indefinite detention of asylum seekers in transit zones
without respecting the applicable procedural guarantees is in breach of EU rules as set out in the Reception
Conditions Directive;(4) The Hungarian law does not comply with the EU’s Return Directive as it fails to
ensure that return decisions are issued individually and include information on legal remedies. Source:
European Commission. “Migration and Asylum: Commission takes further steps in infringement procedures
against Hungary.” 28 September 2018. Retrieved from
https://ec.europa.eu/commission/presscorner/detail/en/IP_18 4522 Accessed 12 January 2022; Commission v
Hungary case C-821/19(Incrimination de [I'aide aux demandeurs d’asile), Judgment of the Court (Grand
Chamber) of 16 November 2021, CJEU, paras. 115 to 164.

22 Open Society takes legal action over the ‘Stop Soros’ law. The complaint argues that these measures breach
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Hungarian Constitutional Court and the CJEU considering that the legislation breaches the

guarantees of freedom of expression and association enshrined in the ECHR. 323

The Hungarian government’s closed-door asylum policy is designed to protect public and
national security, and cultural identity. It also aims to secure the border, prevent irregular
migration, and reduce ‘unwanted’ migration flows. When entering through these ‘irregular
channels’, asylum seekers are perceived as a threat to national sovereignty because they have
entered without the state’s authorisation thus breaching its sovereignty. It is important to
note that the restrictive asylum policy reflects the willingness of the Hungarian citizens. For
example, the ‘National Consultation on Immigration and Terrorism,” held between April and
July 2015,°%* was viewed as an immigration and asylum policy measure that could help to
solve the problems and conflicts associated with the migratory flow.525 The government
communicated the results through the media and through billboard advertisements as a huge
success by using these slogans ‘The Hungarians have decided: they do not want illegal

migrants’ and ‘The Hungarians have decided: the country should be defended!’32¢

Also, it is crucial to mention that the rejection of the provisional mechanism for the
mandatory relocation of asylum seekers was presented as reflecting the will of the Hungarian
citizens. Under the provision of Article 8 of the Constitution of 2012, the Hungarian
government initiated a referendum in response to the EU’s proposal for a provisional

mechanism for the mandatory relocation of asylum seekers.>?” The referendum was held in

association. The application also argues that the legislation has a wider, chilling effect on the rights of civil
society groups in Hungary, and establishes a dangerous precedent, restricting the Open Society’s right to
freedom of expression, protected under Article 10 of the ECHR. Source: “Soros foundation turns to Strasbourg
court to get Hungary’s NGO law repealed.” Reuters, 24 September 2018. Retrieved from
https://www.reuters.com/article/us-hungary-soros-court-idUSKCN 1M41H4 Accessed 12 January 2022.
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content/uploads/Application HHC SS3.pdf Accessed 13 January 2022.

324 Website of the Hungarian Government. “National consultation on immigration to begin.” 24 April 2015.
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immigration-to-begin Accessed 1 March 2022.

325 On 24 April 2015, the Hungarian Post Office began delivering printed consultation letters to all Hungarian
citizens over the age of 18. The letter included a questionnaire with 12 questions about immigration and
terrorism. The consultation received a wide range of criticism because it suggested that immigration and
terrorism are inherently related issues. Source: Bocskor, Akos. “Anti-Immigration Discourses in Hungary
during the ‘Crisis’ Year: The Orban Government’s ‘National Consultation” Campaign of 2015.” Sociology,
vol. 52, no. 3, June 2018, p. 551.
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327 European Commission. “Refugee Crisis: European Commission takes decisive action.” Press release, 2015.
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2022.
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Hungary on 2 October 2016. On the ballot was a simple question ‘Do you want the EU to be
entitled to prescribe the mandatory settlement of non-Hungarian citizens in Hungary without
the consent of the National Assembly?’3?% Almost all Hungarians who voted in the
referendum rejected the EU’s provisional mechanism for the mandatory relocation of
asylum seekers. The referendum result reflects the willingness of the Hungarian citizens to

preserve their cultural, religious, and linguistic heritage.

The ‘Hungarian solution’ was based on legislative measures such as amendments to
the Hungarian asylum law, the ‘safe third country’ rule, ‘the situation of the crisis’, and the
law on fences. The government insisted on the fact that those measures reflect the will of the
Hungarian citizens and comply with their EU and international obligations. It has taken the
steps to protect not only the internal European freedoms but also the security of Hungary’s
and Europe’s citizens. However, changes to Hungarian asylum law resulted in a closed-door
and restrictive asylum policy. A policy aimed at limiting and deterring access to asylum

procedure in the country, as discussed in detail in the subsequent chapter.

328 Gessler, Theresa. “The 2016 Referendum in Hungary.” East European Quarterly, vol. 45, no. 1-2, 2017,
pp- 85-97.
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3.2. The case of Poland

As previously stated, Poland has faced two types of ‘crises’, the ‘Ukrainian Crisis’ and the
2015 refugee crisis. The latter coincided with the Polish parliamentary electoral campaign.
For the first time in Poland, right-wing political parties included asylum and migration policy
on a large scale in their political agenda.5?° The 2015 refugee crisis was framed as a threat
to public security and national identity.>*° It is claimed that the 2015 refugee crisis was a
major factor in PiS’s victory.%3! It is important to note that Poland’s position on the 2015
refugee crisis, as displayed in 2015 and early 2016 is not the same, as the position of the two

governments is different.

Poland’s national asylum policy is based on the need to prevent irregular migration, and
potential threats to national security, as well as the need to protect national values and
cultural identity.>3? In other words, the Polish political debate and securitization approach on
asylum has been dominated by the following points: the fear of a potential mass influx of
asylum seekers to Poland from politically unstable Eastern Ukraine, the implementation of
EU provisional mechanism for the mandatory relocation of asylum seekers, and the threat of
terrorism.>33

The 2017 Draft Amendment to Act of 13 June 2003 on granting protection to aliens on
the territory of the Republic of Poland, 3* which introduces a border procedure for granting

international protection, is the first step that reveals the new government’s preference for a

329 Krzyzanowski, Michat. “Discursive Shifts in Ethno-Nationalist Politics: On Politicization and
Mediatization of the “Refugee Crisis” in Poland.” Journal of Immigrant & Refugee Studies, vol.16, no. 1/2,
2018, pp.76-79. Troszynski, Marek & El-Ghamari, Magdalena. “A Great Divide: Polish media discourse on
migration 2015-2018.” Humanities and Social Sciences Communications, vol. 9, 2022, pp.1-3.

330 Witold, Klaus. Security First: The New Right-Wing Government in Poland and its Policy towards
Immigrants and Refugees. Surveillance Society, vol.15, no.3/4, 2017, p. 523.

531 Sengoku, Manabu. “Parliamentary election in Poland: Does the migrant/refugee issue matter?” Journal of
the Graduate School of Letters, vol. 13, 2018, p. 35

332 Narkowicz, Kasia. “‘Refugees Not Welcome Here’: State, Church and Civil Society Responses to the
Refugee Crisis in Poland.” International Journal of Politics, Culture, and Society, vol 31, 2018, p.364;
Szulecka, Monika. “Border Management and Migration Controls in Poland.” RESPOND Multilevel
Governance of Migration and Beyond Project, paper 2019/24, 2019, pp.29.

333 Sadowski, Piotr & Szczawinska, Kinga. “Poland’s Response to the EU Migration Policy.” The Migrant
Crisis: European Perspectives and National Discourses, edited by Melani Barlai et al., Lit Verlag Publisher,
Ziirich, 2017, pp. 220-221.

333 In January 2017, the Minister of the Interior and Administration presented a Draft Amendment to the Act
of 12 December 2013 on Foreigners and other acts including the act of 13 June 2003 on granting protection to
aliens within the territory of the Republic of Poland, which introduces a border procedure for granting
international protection. The Draft Amendments have been introduced since 2017, but will not be adopted until
2021, following several changes to the proposal. Act of 14 October 2021 Amending the act of 12 December
2013 on Foreigners and other acts including the act of 13 June 2003 on granting protection to aliens within the
territory of the Republic of Poland (adopted on 14 October 2021 and entered into force on 26 October 2021).
334 Ibid.
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restrictive asylum policy. The proposed Draft Amendments to asylum law imposed stricter
border asylum procedures, including the option of detaining people during border
procedures, accelerated procedures, and the broad application of detention of asylum
seekers.533 It applied to persons who claim asylum at the border, do not meet the entry
requirements, and fall into one of the following categories: they presented other reasons than
persecution in the asylum application, they came from a ‘safe country of origin’ or a ‘safe
third country’, they lodged a subsequent asylum application based on the same
circumstances, etc. 330 Asylum seekers subjected to the border procedure will be
automatically detained without access to alternatives to detention, and their asylum
proceedings will be accelerated. there are serious doubts about whether border procedures
can be carried out on state territory rather than at the border. According to the justification
to the Draft Amendments, border proceedings will be conducted in two detention centres, in
Biala Podlaska (about 30 kilometres from the border), and in Lesznowola near Warsaw,
creating a legal fiction in which asylum seekers who have de facto crossed the border will
not be authorized to enter Poland.>?7 Furthermore, based on the Draft Amendments, rejected
asylum seekers may be deported without the opportunity to appeal a negative decision at the
border. 33 In addition, persons, including asylum seekers, who are apprehended after
crossing the Polish border irregular will be required to leave Polish territory.53° They will be
barred from entering the country for a period ranging from ‘six months to three years.’540
Also, Article 2 of Draft Amendments modifies Article 33 of Act on Granting Protection to
Foreigners on the Territory of the Republic of Poland by allowing the Head of the Office of
Foreigners to refuse to examine an application for international protection where a foreigner

was apprehended immediately after crossing the Polish border. This means that Polish

335 The proposed Art. of 33 Act of 13 June 2003 on Granting Protection to Foreigners in the territory of the
Republic of Poland.

33 Ibid.

337 Biatas, Jacek. “Poland: Draft amendment to the law on the protection of foreigners — another step to seal
Europe’s border.” ECRE, 10 March 2017. Retrieved from https://ecre.org/poland-draft-amendment-to-the-law-
on-protection-of-foreigners-another-step-to-seal-europes-border-op-ed-by-polish-helsinki-committee/
Accessed 1 March 2022.

338 The proposed Art. 303 of Act of 13 June 2003 on Granting Protection to Foreigners in the territory of the
Republic of Poland.

3P Art. 49( A)Act of 24 August 2001 on the Code of Practice for Petty Offences states that illegal individual
border crossing is a minor offense, punished with a fine; Art. 264(2) of the Penal Code of Poland stipulates
that if someone crosses the Polish border using violence, threat, deception, or in cooperation with others they
may face imprisonment for up to 3 years.

340 Provisions 2 (A)(B) of the regulation of the Ministry of Interior and Administration of 13 March 2020 on
temporary suspension or restriction of border traffic at certain border crossing points.
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authorities will have the authority ‘to leave unexamined’ an asylum application filed by a

foreigner who is apprehended immediately after entering the country irregularly.3#!

The Draft Amendments also includes lists of ‘safe countries of origin’ and ‘third safe
countries.’3*2 These lists will be created in accordance with government regulations and will
be updated every two years. Concerns have been raised about the possibility of designating
Belarus and Ukraine as ‘safe third countries’, as well as the Russian Federation as a ‘safe
country of origin’.5*3 As a result, all asylum seekers would face border proceedings and

would be effectively barred from entering the country.

In addition, the Draft Amendment will establish a new governmental body, the Foreigners
Board. It would be in place of the current Refugee Board. The main distinction is that the
Foreigners Board is intended to function as a court, with the authority to hear appeals against
both asylum and return decisions.>** The analysis of the proposed provisions, however,
raises concerns about the Foreigners Board being treated as a court, with concerns that it is
actually dependent on the Ministry of Interior and automatically upholds first instance

negative asylum decisions.>*?

The Polish government was in favour of a more restrictive asylum policy. The
explanatory Memorandum prepared in support of this Draft Amendment discussed the need
for asylum law reform.>*¢ The rationale for these amendments, as outlined in the Explanatory
Memorandum for the Draft Amendments, can be summarized as follows: first,
‘deformalizing’ procedures at the border in order to ensure swift removal of a foreigner from
Polish territory; second accelerated returns; third prohibition of re-entry into Poland and
Schengen countries. The overarching goal of the Explanatory Memorandum indicates that
the rationale for this is to prevent abuse of the international protection system, to ensure

internal order and security, and to protect the Polish state and its residents from ‘radicalized

341 “Poland passes law allowing migrant pushbacks at border.” InfoMigrants, 15 October 2021. Retrieved from
https://www.infomigrants.net/en/post/35768/poland-passes-law-allowing-migrant-pushbacks-at-border
Accessed 1 March 2022.

42 The safe country of origin concept is no longer applicable in Poland as a result of the 2015 law reform.
However, the draft law, submitted in 2017 (and updated in February 2019, and adopted in 2021), introduces
the concept of ‘safe country of origin’ and calls for the creation of national lists of safe countries of origin and
safe third countries. According to recent data, Poland does not yet have a ‘safe third country’ in its national
legal framework. No further information is available

33 Op.cit. Bialas, Jacek, 2017.

344 Ibid.

% Ibid.

34 According to the Explanatory Memorandum, ‘according to this petitioner, this Bill is not inconsistent with
EU law’ and was not submitted to European Union institutions. The Bill is premised in the Regulatory Impact
Assessment (Section 2) as an obligation to protect the European Union's external border, as required by the
Schengen Border Code.
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representatives of various cultures and religions, or even extremists.’>*” The justification
connects this to terrorist atrocities in Europe in 2015 and 2016. According to the Explanatory
Memorandum, these measures are being imposed to protect Europe’s external borders and

are mandated by EU law.548

The Drat Amendments have been considered incompatible with Poland’s international
legal obligations.>*° For example, the proposed asylum procedure has been perceived as
failing to provide the necessary safeguards and guarantees. The limiting grounds for
requesting international protection, as well as the lack of individual risk assessment of the
cases that people present to border guards, can lead to a violation of the obligation of indirect
non-refoulement, as established by Article 33 CSR51 and pursuant to positive obligations
under Articles 2 and 3 ECHR. 5° The proposed provisions will unjustifiably limit the right
to an effective remedy for asylum seekers in Poland, either at the border or on Polish
territory, by limiting the possibility of making claims for international protection and failing

to provide an effective right of redress and appeal.’>!

Despite criticism and recommendations to substantially revise or drop the draft
amendments®>? the most recent version of the draft act was approved on 14 October 2021.553
It is worth noting that the Draft Amendments took four years to be approved. 5°* Since 2017,
the draft has gone through several different versions, and its adoption has been postponed

several times. The Afghan crisis in 2021, as well as the pressure on the Polish border, appear

347 This source provided the information. Source: Organization for Security and Co-operation in Europe.

“Urgent opinion on draft amendments to the aliens’ act and the act on granting protection to aliens on the
territory of the republic of Poland and ministerial regulation on temporary suspension of border traffic at certain
border crossings.” Opinion-Nr.: MIG-POL /428/2021, 10 September 2021, Warsaw, pp. 11. Retrieved from
https://www.osce.org/files/f/documents/3/3/498252 _0.pdf Accessed 6 February 2022

38 Ibid. p.11

% Human Rights Watch. “Eroding Checks and Balances Rule of Law and Human Rights Under Attack in
Poland.” 24 October 2017, pp. 5-6. Retrieved from
https://www.hrw.org/sites/default/files/report_pdf/poland1017 web.pdf Accessed 1 March 2022; The
Association for Legal Intervention (Stowarzyszenie Interwencji Prawnej). “New draft law on refugees violates
international legal standards.” 21 September 2021. Retrieved from https://interwencjaprawna.pl/en/the-draft-
law-limiting-refugees-rights-we-comment/  Accessed 6 February 2022; Op.cit. Urgent opinion on draft
amendments to the aliens” act.” 2021; Commissioner for Human Rights. Draft Amendments to the Aliens Act.
Opinion of OSCE/ODIHR, 16 September 2021. Retrieved from https:/bip.brpo.gov.pl/en/content/draft-
amendments-aliens-act-opinion-osceodihr Accessed 6 February 2022.

30 UNHCR. “UNHCR observations on the draft law amending the Act on Foreigners and the Act on Granting
Protection to Foreigners in the territory of the Republic of Poland.” (UD265), 16 September 2021, paras. 8-18-
23.

31 Ibid. paras. 23-25.

332 Ibid.; Op.cit. Urgent opinion on draft amendments to the aliens’ act...” 2021.

553 Op.cit. Act of 14 October 2021 Amending the act of 12 December 2013 on Foreigners and other acts
including the act of 13 June 2003 on granting protection to aliens within the territory of the Republic of Poland.
354 Website of the Republic of Poland. “Changes in the Act on Foreigners.” 25 January 2022. Retrieved from
https://www.gov.pl/web/udsc-en/changes-in-the-act-on-foreigners Accessed 1 March 2022.
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to have accelerated the approval of the Draft Amendments. Even prior to the adoption of the
aforementioned Draft Amendments, alleged denial of access to the asylum procedure,
alleged criminalization of irregular entry of asylum seekers, and alleged push back policy

have been observed in practice since 2015, as will be discussed in the following chapter.

Aside from that, special attention should be paid to a document titled ‘Polish Migration
Policy-Baseline Analysis’ prepared in 2019 by the Ministry of the Interior and
Administration.>>> While the document addresses a variety of people on the move, the
emphasis on international protection was dominated by the ‘anti-refugee narrative.’33¢ The
executive document discusses international protection in the context of a security threat, as
well as challenges related to the growing burden on public administration resulting from
state responsibilities to foreign nations seeking international protection. In the Draft, asylum
seekers are frequently associated with illegal migration, %7 national security threats, and
forced expulsions.’s® Asylum seekers fleeing persecution and wars are presented as ‘bogus
refugees who violate migration laws.’3° The document conceives further restrictions on the
reception and boundaries of the types of persons who could claim asylum, which limit and
endanger the rights of asylum seekers in Poland.>® Besides, the draft mentioned the high
costs of social assistance and medical care for applicants, abuse of asylum procedures by
applicants, and the negative impact of appeal options on the length of proceedings, as well
as the potential security threats posed by foreign nationals seeking international

protection.’¢!

In the wake of the terrorist attack in Brussels, Poland passed the so-called anti-terrorism
law in anticipation of potential security threats from foreigners.3*2 While it makes no
mention of asylum seekers, the law does demonstrate the country’s securitization strategy.

For instance, Poland refused to accept asylum seekers and to participate in the provisional

335 Polish Migration Policy — Baseline Analysis (“Polityka migracyjna Polski — diagnoza stanu wyj$ciowego”).
There is no English version available.

3% Szczutowska, Alicja. “Poland: New Migration Policy Document Announced.” Project ‘V4NIEM: Visegrad
Countries National Integration Evaluation Mechanism Retrieved from http://www.forintegration.eu/pl/poland-
new-migration-policy-document-announced 6 February 2022.

357 Pedziwiatr, Konard. “The new Polish migration policy-false start.” Open Democracy, 2019. Retrieved from
https://www.opendemocracy.net/en/can-europe-make-it/the-new-polish-migration-policy-false-start/
Accessed 6 February 2022.

338 Pedziwiatr, Konard. “Migration Policy and Politics in Poland.” Centre of Migration Research, Warsaw, 20
August 2019. Retrieved from https://respondmigration.com/blog-1/migration-policy-politics-poland Accessed
16 January 2021.

3 Ibid

360 Ihid.

361 Op.cit. Szczutowska, Alicja. Poland: New Migration Policy Document Announced.

2 Act of 10 June 2016 on anti-terrorist activities and on the amendments to other Acts.
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mechanism for the mandatory relocation of asylum seekers for ‘security’ reasons, citing the
perception that every refugee is a potential terrorist. As quoted by the TVP Info the Polish
Member of the European Parliament, Czarnecki, proclaimed that ‘Poland has no terrorist
attacks because [it] withdrew from a plan approved by the previous government of accepting

thousands of migrants, known as refugees.’>%3

Under the anti-terrorism law, the Chief of the Internal Security Agency will be authorized
to order 3-months wiretapping of a foreigner, without a judicial order, if there is a risk that
he/she is involved in terrorist activities.3¢* Besides, in accordance with the law, every
foreigner in Poland can be put under surveillance without a court order, for essentially an
indefinite period of time.>%3 It also allows the Internal Security Agency, the police, and the
Border Guard the right to take fingerprints, facial images and even biological material
(DNA) from foreigners in the case that there are doubts concerning their identity. However,
it is unclear whether the absence of a reference to EURODAC? in the terrorism law is

intentional or unintentional.

Critical voices were expressed by several human rights organizations.>¢’ The anti-
terrorism law has been perceived as ‘controversial’ and containing measures that are
inconsistent with the Polish Constitution, the CFR and the Convention for the Protection of
Human Rights and Fundamental Freedoms.*%® The list of controversies includes the violation

of the rights of asylum seekers.*° In this context, the Polish Commissioner for Human

563 Claudia, Ciobanu. “Poland follows Hungary’s footsteps in corralling migrants.” Politico Online, 2017.
Retrieved from https://www.politico.eu/article/refugees-europe-poland-follows-hungarys-footsteps-in-
corralling-migrants/ Accessed 15 January 2022.

3% Op.cit. Art. 9 of Act of 10 June 2016 on anti-terrorist activities and on the amendments to other Acts.

565 Op.cit. Frelak, Justyna Seges, 2017, p.23

3% Eurodac is a large-scale IT system that has been helping with the management of European asylum
applications since 2003, by storing and processing the digitalized fingerprints of asylum seekers and irregular
migrants who have entered a European country. Regulation (EU) No 603/2013 of the European Parliament and
of the Council of 26 June 2013 on the establishment of ‘Eurodac’ for the comparison of fingerprints for the
effective application of Regulation (EU) No 604/2013 establishing the criteria and mechanisms for determining
the Member State responsible for examining an application for international protection lodged in one of the
Member States by a third-country national or a stateless person and on requests for the comparison with
Eurodac data by Member States’ law enforcement authorities and Europol for law enforcement purposes, and
amending Regulation (EU) No 1077/2011 establishing a European Agency for the operational management of
large-scale IT systems in the area of freedom, security and justice OJ L 180, 29 June 2013, pp. 1-30.

37 Including the Commissioner for Human Rights in Poland, Helsinki Foundation for Human Rights, Amnesty
International Poland, and the Polish Data Protection Authority.

568 Panoptykon Foundation.“Poland adopted a controversial anti-terrorism law.” 22 June 2016. Retrieved from
https://en.panoptykon.org/articles/poland-adopted-controversial-anti-terrorism-law ~ Accessed 16 January
2021.

3% Ibid.
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Rights challenges the anti-terrorism Act before the Constitutional Tribunal to clarify whether

the law complies with the Polish Constitution.>”°

To sum up, the Polish orientation towards tightening asylum procedures and restricting
access to asylum is visible in the Draft Amendments to the Polish asylum law. Two
observations should be made. First, the Draft Amendments, which had been introduced in
2017 and changed several times, took more than four years to be adopted in 2021. Second,
it appears that Poland was influenced by Hungarian asylum policy, e.g. the notion of ‘safe
third country’ rule and ‘transit zones’ where asylum seekers could claim asylum. The
question is: why did Poland take more than four years to approve the Draft Amendments? Is
it because of the significant EU and international criticism, and recommendations not to
amend asylum law, or because it was not a priority for the country? I presume that the delay
in adopting the Draft Amendment is irrelevant because the country already has a restrictive
asylum policy in practice. Alleged asylum denial, criminalization of irregular entry of
asylum seekers, and, most notably, the practice of push-back has been all observed, as will

be discussed in the following chapter.

570 On 2 May 2018, Commissioner Adam Bodnar withdrew his motion from the Constitutional Tribunal
concerning the Act of 10 June 2017 on Counter-Terrorism Measures. Mr. Adam Bodnar had been subject to
acts of intimidation and reprisals. The ruling party PiS applied intense political pressure, while Parliament cut
the commissioner’s budget by 20% and changed regulations to make it easier to remove the commissioner’s
legal immunity. The government obstructed the functioning of the Constitutional Court, which is responsible
for monitoring the conformity of laws with the constitution, responsible for reviewing the compliance of laws
with the constitution. Source: OHCHR. A/HRC/42/30, 9-27 September 2019; OHCHR. A/HRC/45/36. 14
September—2 October 2020; Cirillo, Jeff. “Political Attacks on Eastern Europe Watchdogs Compound Threats
to  Democracy. Just  Security.”  Just  Security,14  August  2020.  Retrieved from
https://www.justsecurity.org/71593/political-attacks-on-eastern-europe-watchdogs-compound-threats-to-
democracy/ Accessed 6 February 2022.
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Chart No.2.: Poland follows Hungary’s lead in terms of asylum policy
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3.3.The Case of Czech Republic

Although the 2015 refugee crisis gained media and political coverage there was no sudden
legislative ‘turning point’ in Czech asylum policy.5”! Even so, the crisis was framed as a
threat to public security 372, and cultural and religious identity.>’* Since then, there has been
a push for restrictive asylum policies based on a ‘security paradigm’,>7# protection of EU
border, 37> eliminating all forms of irregular migration, 57¢ and increased ‘immigrant
selectivity.’S77

Some legal initiative showed that the Czech Republic is moving towards a more
restrictive asylum policy.’”® On 3 December 2015, the Czech Republic amended its Act No.
325/1999 Coll. of 11 November 1999 on Asylum; Act No. 326/1999 Coll., of 1 January 2000
on the Residence of Foreign Nationals in the Territory of the Czech Republic.7° The
amendment expanded the list of grounds for detention of asylum seekers and increased the

period of detention. Asylum seekers can be detained for up to 180 days asylum.>80

Also, the government increased detention capacity and sent police and army patrols to
search trains arriving from Hungary.3¥! According to the Czech interior minister, these

detention measures were designed to send a ‘message’ to refugees hoping to enter the

ST Op.cit. Marie Jelinkova. 2019, p. 43

372 Jureckova, Adéla. “Refugees in the Czech Republic? Not a trace — but still a problem.” Heinrich-Bll-
Stiftung, Berlin, 24 May 2016. Retrieved from https://eu.boell.org/en/2016/05/24/refugees-czech-republic-not-
trace-still-problem Accessed 1 March 2022.

73 Kluknavskd, Alena & Bernhard, Jana & Boomgaarden, Hajo G. “Claiming the Crisis: Mediated Public
Debates about the Refugee Crisis in Austria, the Czech Republic and Slovakia.” Journal of Refugee Studies,
Vol. 34, no.1, 2021, pp.241-263.

37 Drbohlav, Dusan & Janurové, Kristyna. “Migration and Integration in Czechia: Policy Advances and the
Hand Brake of Populism.” Migration Policy Institute, Washington, 6 June 2019. Retrieved from
https://www.migrationpolicy.org/article/migration-and-integration-czechia-policy-advances-and-hand-brake-
populism Accessed 1 March 2022.

375 Schengen Visa Info. “Over 7,000 Illegal Migrants Detained by Czechia’s Police in 2020.” 12 February 2021
Retrieved from https://www.schengenvisainfo.com/news/over-7000-illegal-migrants-detained-by-czechias-
police-in-2020/ Accessed 1 March 2022.

57 Ministry of Interior of Czech Republic. “The Czech Government’s Migration Policy Principles.” Retrieved
from https://www.mvcr.cz/mvcren/article/the-czech-government-s-migration-policy-principles.aspx Accessed
1 March 2022; Denkova, Adéla. “Czech government insists migration controls should precede relocation
demands.” EURACTIV.cz, 24 Jul 2017. Retrieved from https://www.euractiv.com/section/development-
policy/news/czechs-insist-migration-controls-should-precede-relocation-demands/ Accessed 1 March 2022.
377 Op.cit. Drbohlav, Dusan & Janurova, Kristyna, 2019.

378 Op.cit. Schultheis, Silja, 2015.

57 Art. 2 of Act No. 314/2015 Coll.

380 Global detention project. “Immigration Detention in the Czech Republic” 2018. Retrieved from
https://www.globaldetentionproject.org/countries/europe/czech-republic Accessed 1 March 2022.

81 Basch, Robert & Marta Miklusdkova. “The Refugee Crisis in the Czech Republic: Government Policies and
Public Response.” ARIADNE: European Funders for Social Change and Human Rights, 2017, Retrieved from
https://www.ariadne-network.eu/refugees-europe-perspective-czech-republic/ Accessed 1 March 2022.
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country.’8 As a result, as will be discussed in the following chapter, systematic detention of

asylum seekers has occurred in the country.

Similarly, the Czech Republic’s government refused to participate in the EU’s provisional
mechanism for the mandatory relocation of asylum seekers, citing a fear of losing control
over its borders and sovereignty.>? In this context, the Czech Former prime minister Babis
insisted on his country’s right to determine its asylum policy. 33+ Thus, the priority should be

given to combat illegal migration and reduce asylum applications.>$?

With the exception of the amendment extending the grounds for detention of asylum
seekers, the 2015 refugee crisis did not lead to major changes in asylum law in the Czech
Republic. However, it can be said that the crisis was farmed as a security threat to both
national security and identity. Border management and the fight against irregular migration
have dominated the Czech political agenda and media coverage. Despite the Czech
Republic’s privileged geographical position, as its international airports are the only external
border with third countries, and despite the low rate of asylum seekers, the country seems to
have restrictively interpreted its asylum policy. Denial of access to asylum procedures,
alleged arbitrarily detention of asylum seekers, and a push back policy have been observed

in the country since the 2015 refugee crisis, as discussed in the following chapter.

3.4. The case of Slovakia

Similarly to the Czech Republic, although the 2015 refugee crisis gained media and political
coverage, 8¢ there was no sudden ‘turning point’ in Slovakia’s asylum policy. Slovakia did
not make any restrictive changes to its asylum law. However, like its Visegrad group
counterpart, Hungary, Poland, the Czech Republic, Slovakia used anti asylum rhetoric. The
country has framed the 2015 refugee crisis as a security issue as well as a ‘cultural

incompatibility issue’, as most of the asylum seekers come from different religion and

382 Ibid.

383 To be more precise, the government has accepted 12 of the more than 2,000 asylum seekers it was
designated Source: The Amnesty International. “Czech Republic 2017/2018.” The Amnesty International
Report 2017/18, 2018 Retrieved from https://www.amnesty.org/en/countries/europe-and-central-asia/czech-
republic/report-czech-republic/Accessed 1 March 2022.

384 Op.cit. Wintour, Patrick, 2018.

385 Ibid.

86 Cunningham, Benjamin. ““We protect Slovakia.”” Politico, 10 February 2016. Retrieved from
https://www.politico.eu/article/slovakia-fico-migrants-refugees-asylum-crisis-smer-election/ ~ Accessed 3
March 2022; Willoughby, Ian. “Slovak PM set for election win with anti-migrant rhetoric.” DW News 4 March
2016. Retrieved from https://www.dw.com/en/slovak-pm-set-for-election-win-with-anti-migrant-rhetoric/a-
19089588 Accessed 3 March 2022.
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culture.’®” One of the most visible manifestations of Slovakia’s securitization strategy was
the rejection of the EU provisional mechanism for mandatory relocation of asylum

seekers.>88

In terms of access to the asylum procedure, it was argued that the asylum determination
process in Slovakia is perceived as rather restrictive.5®° The low number of successful
applications and the lengthy asylum procedure are frequently explained as follows: first,
Slovakia’s geographical position at the Schengen Area’s external border, which leads state
authorities to take a tougher stance in order to ‘protect’ EU external borders; second, asylum
seekers generally are not interested in staying in Slovakia and leave the country during the
asylum procedure; and finally, the adverse attitude of Slovak society towards asylum
seekers.? Besides, during and after the 2015 refugee crisis, alleged violations of the right
to seek asylum, as well as arbitrary detention and collective expulsion, have been observed

in Slovakia, as discussed in the following chapter. 3!

In all four V4 countries, the 2015 refugee crisis was linked to state sovereignty and border
protection. As the crisis was a mixed migratory flow, it was framed as a threat to both public
security as well as cultural and religious identity. Asylum seekers from different cultures
and religions were clearly not welcomed in all of the V4 countries. Besides the mixed
migratory flow in 2015 made it difficult for the V4 countries to meet their international
obligations. In the absence of robust mechanisms to identify genuine asylum seekers in the
V4 countries, and in the presence of security threats such as the violent and aggressive
behaviour of some person at the border,? the whole masses were treated in the same

manner. This action or decision demonstrated, to a large extent, that the V4 countries

%7 Op.cit. Zachova, Aneta et al.,2018.

388 Later, Slovakia agreed to admit 200 Christian asylum seekers but refused to accept Muslim asylum seekers.
Slovak Ministry of Interior Affairs explained this decision by the absence of Muslim places of worship in
Slovakia which will allegedly complicate the refugees’ integration in Slovak society. Source: Hole House,
Matthew & Justin Huggler. “Slovakia refuses to accept Muslim migrants.” The Telegraph, 19 August 2015.
Retrieved from https://www.telegraph.co.uk/news/worldnews/europe/slovakia/1 1811998/Slovakia-refuses-to-
accept-Muslim-migrants.html Accessed 19 January 2022.

3% Op.cit. Letavajova, Silvia et al. 2019, p.37.

30 Ibid.

31 Global Detention Project. “Country Report Immigration detention in Slovakia: Punitive conditions paid for
by the detainees.” 2019, p.16. Retrieved from https://www.globaldetentionproject.org/immigration-detention-
slovakia-punitive-conditions-paid-detainees Accessed 10 February 2022.

2 The majority of the violence has been reported along the Hungarian-Serbian border. Some persons threw
objects, including stones and bricks, at Hungarian police, from the Serbian side of the border. Source: “Migrant
crisis:  Clashes at Hungary-Serbia border.” BBC, 16 September 2015. Retrieved from
https://www.bbc.com/news/world-europe-34272765 Accessed 31 January 2022; “Hungary border clashes:
Children were crying because of the gas, people retching.” Euronews, 16 September 2015. Retrieved from
https://www.euronews.com/2015/09/16/hungary-border-clashes-children-were-crying-because-of-the-gas-
people-retching Accessed 31 January 2022.
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prioritized border security over identifying ‘genuine asylum seekers’ and ensuring their

rights, including access to asylum.

The pressure on the Hungarian-Serbian border during and in the aftermath of the 2015
refugee crisis compelled Hungary to implement a restrictive asylum policy. Hungary made
relevant legal changes to its asylum policy, and used measures and practical actions, such as
the erection of a fence, the use of the ‘safe third country’ rules, etc. All of the amendments
were made quickly and in ascending order, reflecting the country’s choice of a closed door
asylum policy. Despite the fact that Poland was not directly affected by the 2015 refugee
crisis, the phenomenon was viewed as a threat to its national security and cultural identity.
Following Hungary’s lead, Poland attempted to amend its asylum law in 2017. The Draft
Amendments to its Asylum Law, which were approved in 2021, demonstrated that the
country prefers a more restrictive policy. Factors such as the 2014 Ukrainian crisis, the 2015
refugee crisis, and the 2021 Afghan crisis could explain this change. Despite the fact that
their governments’ policies and rhetoric can be classified as securitization and national
identity protection, the Czech Republic and Slovakia did not change their asylum laws. The
two countries, however, implement and interpret their current asylum policy in a restrictive

manner.

While the V4 countries have the authority to ensure border security and control, they must
also ensure that their legitimate security interests are consistent with their international
obligations, and that border controls do not prevent asylum seekers from claiming asylum.
Any action taken at border crossings must be proportionate to the goals pursued, non-
discriminatory, and fully respect key fundamental rights of asylum seekers. Regulations and
policies aimed at preventing irregular migration, as discussed in the following chapter, may
have unintended consequences for asylum seekers, such as restricting their right to seek

asylum.
4. The external dimension: externalization of asylum policy

The V4 countries emphasize the importance of focusing on the ‘external dimension’ of EU

asylum policy, which is not a novel approach, 33 and propose seeking solutions outside of

33 Since the late 1990s, the EU has worked to expand the so-called “external dimension” of immigration and
asylum cooperation to manage asylum and migration through collaboration with sending or transit countries.
This main goal has been most explicitly stated in a series of European Council Conclusions urging for the
integration of asylum and migration goals into EU external policy. Source: European Council Presidency
Conclusions, Tampere, SN, 200/99, 15-16 October 1999, Lacken, 14-15 December 2001, SN 300/1/01 REV
1; European Council Presidency Conclusions, Seville, 21 and 22 June 2002, SN 200/1/02 REV 1.

108



the EU.>% Unlike some EU Member States, such as Germany and France, which insist on
making crisis decisions on European soil, the V4 group are concerned with long-term and

external actions.>®?

As discussed, the group’s approach to asylum is primarily one of securitization, which
allows for the use of various securitization tools, policies, and strategies. This approach
prioritizes the protection of the integrity of the EU’s security, national identity, and culture,
while implementing measures to reduce asylum seeking and irregular migration. While, as
earlier indicated, each of the V4 countries has varying levels of securitization of asylum
policy within its political discourses and legal practices, the group shares the goal of
defending the EU’s long-term State and societal security and integrity. From the group’s
perspective, EU requires reform programs that have more than just the support of a few like-
minded Member States, but a strong consensus on the future of the European asylum system,
migration and asylum policy, and border protection.

4.1.Strengthening EU external border protection and partnerships with
countries of origin and transit

4.1.1. Robust management of external borders

It is certain that the V4 group has defended the idea of improving EU external border
protection>% and has advocated for stronger EU border defence.37 It supports 1tough
policies’ to combat irregular migration and to be prepared for any unexpected mixed migrant
pressure to the EU.5%8 The V4 group made progress in considering how police and armed
forces can be used in a regional framework to meet border challenges.’® It is within this
background, the group called during the 2015 refugee crisis, for the most effective use of all

relevant instruments, frameworks, and resources available at the EU, NATO, or, where

34 Op.cit. Joint Statement of the Heads of Government of the Visegrad Group Countries. 4 September 2015.
5% Ivanova, Diana. “Migration Crisis - The Main Priority for the Fifth Polish Presidency of the Visegrad
Group.” International conference Knowledge based Organization, vol. 24, no. 2, 2018, pp.194 -199.

% The insistence on protecting the EU’s external borders was emphasized in all Joint Statements of the V4
from 4 June 2015 to 9 July 2021.

37 “Visegrad countries urge stronger EU border defense.” DWW News. 21 June 2018.

Retrieved from https:/www.dw.com/en/visegrad-countries-urge-stronger-eu-border-defense/a-44336264
Accessed 3 November 2021.

38 Gotev, Georgi. “Visegrad Group spells out its vision of EU’s future.” EURACTIV. 3 March 2017.
Retrieved from https://www.euractiv.com/section/central-europe/news/visegrad-group-spells-out-its-vision-
of-eus-future/ Accessed 3 November 2021.

3 Michelot, Martin. “The V4 on Defence: The Art of Disagreement.” European leadership Network. 26 June
2018. Retrieved from https://www.europeanleadershipnetwork.org/commentary/the-v4-on-defence-the-art-of-
disagreement/ Accessed 3 November 2021.
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appropriate, to protect external borders.®’ The V4 group went even further, urging the EU

to create a common army to better handle defence and border protection issues. %!

This is accomplished by supporting plans to strengthen the capacities of European
agencies, primarily Frontex%02 and EASO, at the Schengen Area’s borders.%% In this regard,
the group stated that it intends to lobby for the effective implementation of Frontex’s new
mandate, 94 especially that several Frontex operations in the Mediterranean Sea involving
irregular migrants and ‘boat people’ as unsatisfactory. Clearly, this is more of a

neighbourhood and cooperation issue than a border issue.

4.1.2. Balkan border reinforcement

The 2015 refugee crisis opened up new avenues for collaboration between the V4 countries
and the Western Balkans to improve control over migratory flows.®%5 The four countries
recognized that the issues of asylum could not be resolved without collaboration with the

countries along the so-called Balkan migration route.®0®

Following the 2015 refugee crisis, the scope of asylum and affairs cooperation has
significantly expanded, not only as a matter of bilateral cooperation but also as a regional
joint approach of the V4 to the Western Balkans. Despite tensions stemming primarily from
border closures, the governments of the V4 and the Western Balkans have made significant
efforts to address the asylum and migration challenges while also ensuring the security of

their societies. For example, V4 police officers travelled to Serbia and Macedonia to

00 Op.cit. Joint Statement of the Visegrad group on Migration. 15 February 2016.

601 «“Visegrad countries urge EU to build a common army.” DW News. 26 August 2016. Retrieved from
https://www.dw.com/en/visegrad-countries-urge-eu-to-build-a-common-army/a-19507603 Accessed 3
November 2021.

02 Tyburski, Maciej, “Assessment of the Polish Presidency in the Visegrad Group.” Warsaw Institute, Warsaw,
14 December 2020. Retrieved from https://warsawinstitute.org/assessment-polish-presidency-visegrad-group/
Accessed 3 November 2021.

603 Ihid.

04Visegrad Group. “2020/2021 Polish Presidency.”

Retrieved from https://www.visegradgroup.eu/documents/presidency-programs/2020-2021-polish Accessed 3
November 2021.

05 Visegrad Group. Joint Declaration of Ministers of Interior. 19 January 2016. Retrieved from
http://www.visegradgroup.eu/calendar/2016/joint-declaration-of . Accessed 3 November 2021.

% Amouri, Baya. “The Visegrad Countries and Western Balkans: Main Cooperation Areas on Migration
Issues.” The Migration Conference 2020 Proceedings: Migration and Integration, edited by Ibrahim Sirkeci
& Merita Zulfiu Alili, Transnational Press London, 2020, pp. 157-162.

; Groszkowski, Jakub. “Behind the scenes of plan B: the migration crisis seen from the perspective of the
Visegrad Group.” Centre for Eastern Studies, Warsaw, 17 February 2016. Retrieved from
https://www.osw.waw.pl/en/publikacje/analyses/2016-02-17/behind-scenes-plan-b-migration-crisis-seen-
perspective-visegrad Accessed 4 November 2021.
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contribute their human resources and border management expertise to the management of

the 2015 refugee crisis.®07

According to the V4 group, the EU must provide the Western Balkans with ‘a clear vision
of European perspective’ and a ‘seat at the table in the EU’, so that they can be more involved
in the management of common challenges such as asylum management, migration, and
borders management.®%® Thus, the V4 group believes that the EU’s expansion through the
accession of Serbia and Montenegro to the Union,®” as well as the Schengen Area’s
expansion through the admission of Bulgaria, Romania, and Croatia, %0 are the most
effective tools for supporting stability and security in both the EU and the Western

Balkans.6!!

When the security situation in Afghanistan deteriorated in 2021, the V4 countries
reaffirmed ‘their unequivocal support for Western Balkans accession’ and their firm belief
that the region’s future lies in the EU. ©'2 The group emphasized that cooperation with third
countries, particularly with Western Balkan partners, could help prevent a resurgence of the

refugee crisis.®!3

The approach of expanding the EU to include some Balkan countries has the potential to

reduce migratory pressure on several Member States, including the V4 countries. This

07 Op.cit. The Visegrad Group. “Joint Statement on Migration.” 15 February 2016.

8 Government of the Czech Republic. “The EU must offer the Western Balkans a clear vision of European
perspective, V4 representatives agreed in Prague.” 12 September 2019.

Retrieved from https://www.vlada.cz/en/media-centrum/tiskove-zpravy/meeting-of-the-prime-ministers-of-
the-visegrad-group-and-partners-from-western-balkan--176079/ Accessed 4 November 2021.

9 The idea of expanding the EU to include Albania, Bosnia and Herzegovina, Croatia, the former Yugoslav
Republic of Macedonia, Serbia, and Montenegro dates back to the 21 June 2003 EU-Western Balkans Summit
in Thessaloniki. Source: European Commission. “EU-Western Balkans Summit Thessaloniki.” 21 June 2003.
C/03/163.10229/03 (Presse 163)

Retrieved from https://ec.europa.cu/commission/presscorner/detail/en/PRES 03 163 Accessed 5 November
2021.

610 “The Czech Republic: The Balkans are non-integrated; we have to help Bulgaria and Macedonia regarding
the refugees.” 01 February 2016. Retrieved from  http://society.actualno.com/chehijabalkanite-sa-
neintegrirani-trjabva-da-pomognem-na-bylgarija-i-makedonija-s-bejancitenews_521405.html  Accessed 5
November 2021.

o1l Zgut, Edit et al. “Transforming words into deeds — the Visegrad Group and Western Balkans’ EU
integration.” EURACTIV. 18 June 2019.

Retrieved from  https:/www.euractiv.com/section/enlargement/news/transforming-words-into-deeds-the-
visegrad-group-and-western-balkans-eu-integration/ Accessed 5 November 2021.

612 Visegrad Group. “Joint Statement of the Prime Ministers of the Visegrad Group.” 9 July 2021.

Retrieved from  https:/www.visegradgroup.eu/calendar/2021/joint-statement-of-the-210713  Accessed 5
November 2021.

013 Szekeres, Edward et al. “The governments of all four Visegrad countries warn of a resurgent migrant crisis,
this time stemming from Afghanistan.” Balkan Insight, 10 September 2021.

Retrieved  from  https:/balkaninsight.com/2021/09/10/democracy-digest-slovakia-and-czechia-join-the-
afghan-hounding/ Accessed 6 November 2021.
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approach, however, has limitations. First, Europe is under migratory pressure from several
directions, including not only Africa and the Middle East, but also from the East, which is
being exacerbated by a new asylum wave from Afghanistan through Belarus.%'* Second,
future Balkan enlargement may have a detrimental effect on the EU by bringing new
challenges, particularly given the Western Balkan countries’ numerous geopolitical,
economic, humanitarian, and social issues.®!> This could be complicated further because
problems that ‘surfaced during the last enlargement wave have come back as residual in the

next, and not all are dissolved over time.’¢16

4.1.3. Extra-territorial asylum vision: Claiming asylum ‘from the outside’

The V4 group agrees that asylum applications should be processed and decided outside of
the EU. The transfer of asylum seekers to external processing facilities to evaluate their
status may be viewed as the pinnacle of external control.®!” From the group’s perspective,
the necessary assessments must be completed outside of EU territory in administrative
centres protected and supplied with the assistance and contribution of the EU and its Member
States.®!® According to the V4 group, this could help distinguish between asylum seekers

and ‘economic migrants.”®1?

This approach has several deficiencies, but there is also room for compromise. Indeed,
the idea of completing assessments of people’s asylum claims outside of EU territory

exists.®20 Countries do this all the time, frequently with the assistance of government officials

614«Belarus Border Crisis: How are migrants getting there?” BBC. 26 November 2021. Retrieved from
https:/www.bbc.com/news/59233244 .Accessed 7 December 2021.

615 “Western  Balkans  Futures.”  Visegrad Insight. 12 May 2021. Retrieved from
https://visegradinsight.eu/wb_futures/. Accessed 7 November 2021.

1°Balfour Rosa. “Judy Asks: Is Central Europe Damaging EU Enlargement?” Carnegie Europe. 28 February
2018. Retrieved from https://carnegieeurope.eu/strategiceurope/75667 Accessed 7 November 2021; Quinn,
Colm. “Future Balkan enlargement may have a detrimental effect on the EU itself by bringing new challenges.”
Foreign Policy. 6 October 2021. Retrieved from https:/foreignpolicy.com/2021/10/06/eu-western-balkans-
enlargement-albania-north-macedonia/ Accessed 7 November 2021.

®17 Visegrad Group. “Joint Statement by the Prime Ministers of V4 Countries on migration .”19 July 2017.
Retrieved from https://www.visegradgroup.eu/download.php?docID=327 Accessed 5 November 2021.

618 «“Sympathy for the Visegrad Group? A look at the V4’s migration proposals.” Migration Voter. 26 July
2017.

Retrieved from https://migrationvoter.com/2017/07/26/sympathy-for-the-visegrad-four-a-look-at-the-v4s-
migration-proposals/ Accessed 7 November 2021.

19 “How many migrants to Europe are refugees?” The Economist. 7 September 2015. Retrieved from
https://www.economist.com/the-economist-explains/2015/09/07/how-many-migrants-to-europe-are-refugees
Accessed 8 November 2021 ; Op.cit. Novak, Benjamin, 2015.

20 Committee on Migration, Refugees and Displaced Persons. “Extra-territorial processing of asylum claims
and the creation of safe refugee shelters abroad.” Doc. 14314, 7 June 2018.
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or NGOs within the country to identify people who can be transferred to another country for

protection. The problem arises when this is presented as the only option for granting asylum.

4.1.4. Tackling the root causes of asylum

The V4 group advocated for Fortress Europe’s walls to be extended far beyond the
continent’s physical borders to cut off asylum closer to its source because ‘the best way
to protect refugees and displaced people is to prevent them from having to leave their
homes.”2! Root causes, such as safety or political, economic, and environmental factors,
can all contribute to conditions that lead to a hazardous event that forces people to seek
asylum in other countries.®??> The four countries have repeatedly stated that effective
management of the root causes of migratory flows, is essential to reducing the number of
asylum seekers and irregular migrants.®?* The group’s approach is primarily concerned with

tackling the political and economic root causes.%?*

Primary consideration must be provided to the political solution of the Syrian conflict and
the combat against the Da’esh and other terrorist organizations because the principal wave
of asylum seekers in 2015 is from Syria and Iraq. According to the group, it is important to
continue supporting ‘the international coalition fighting Da’esh in Iraq and Syria and
providing various means of contribution, political, military and humanitarian, to the efforts
of the coalition and to the stabilization of Iraq as tangible forms of tackling the root causes
of the unwanted migration flows’6>3 The four countries proclaim their willingness to provide
financial assistance to ‘countries with significant refugee populations, such as Turkey,

Jordan, Iraq/Kurdistan, and Lebanon, including refugee camps.”62

92l UNFPA East and Southern Africa Regional Office. “Tackle root causes of migration to protect refugees and
displaced people from leaving their homes.” 31 May 2019.

Retrieved from https://esaro.unfpa.org/en/news/tackle-root-causes-migration-protect-refugees-and-displaced-
people-leaving-their-homes Accessed 8 November 2021.

22 Wester, Archbishop John C. “Root Causes of Migration. People of God.” 2017. Retrieved from
https://d2y1pz2y630308.cloudfront.net/17613/documents/2017/12/1708RootCausesofMigration.pdf
Accessed 8 November 2021.

23 £.g. Op.cit. “Joint Statement of the Heads of Government of the Visegrad Group Countries. 4 September
2015; Op.cit. Visegrad Group. “Joint Declaration of the Visegrad Group Prime Ministers.” 8 June 2016.

624 Ihid.

%25 Ibid. 2015.

926 In this regard, Szijjart6, Minister for Foreign Affairs and Trade, emphasized the importance of the ‘Hungary
Helps’ programme in stabilisation efforts by providing sanitation, medication, education, food, and shelter for
communities in Iraq and Syria, as well as creating stable conditions for the safe return of displaced persons, to
eliminate the push factors fuelling illegal mass migration. Similarly, between 2014 and 2019, Poland provided
$51 million USD in humanitarian aid to civilian populations throughout the Middle East region. The Czech
Republic is also providing humanitarian assistance to the people of Syria and neighbouring countries affected
by the Da’esh crisis. A current government program for Syria and the region disburses more than $2 million
USD per year, with a primary focus on refugees and internally Displaced Persons, as well as support for
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However, humanitarian aid alone will not solve the asylum and refugee crises; addressing
the underlying causes of poverty, conflict, discrimination, and exclusion of all kinds is
required. Indeed, solutions to displacement necessitate long-term, sustainable alliances with
and foster true partnerships with third-country partners, particularly African countries, to
work toward a more stable and prosperous shared future for all. More direct European
economic assistance to Africa, both in the form of development aid and investments, is
essential.®27 The 2015 refugee crisis confirmed the four countries’ growing interest in Africa
and, to some extent, accelerated their engagement both in this region and in the EU
arena.%28A concerted effort and long-term solution to protect and aid the forcibly displaced
in their home countries while contributing to economic growth could reduce, but not
eliminate, the number of asylum seekers to the EU. Expecting some investment opportunities
or aid to change the region’s economies adequately to reduce motivation to leave within a

few years is unrealistic.

A root causes strategy must be more inclusive, taking into account the perspectives of
bilateral, multilateral, and private sector partners, as well as civil society; combating
corruption, strengthening democratic governance, and advancing the rule of law; promoting
respect for human rights; combating and preventing violence, extortion, and other crimes
perpetrated by criminal gangs, trafficking networks, and other organized criminal

organizations.

4.1.5. Return and readmission agreements

The V4 group stressed the importance of a proper return policy, since the current one is
ineffective.6?° First, the four countries argued for the effective return of the people who are

not in clear need of international protection.®3® Second, the group supports and promotes

medical, sanitation, and school capacity. Source: The Global Coalition. ‘Hungary.” Retrieved from
https://theglobalcoalition.org/en/partner/hungary/ Accessed 10 November 2021.

; The Global Coalition. “Poland.” Retrieved from https://theglobalcoalition.org/en/partner/poland Accessed 10
November  2021; The  Global Coalition. ~ “The  Czech  Republic.”  Retrieved from
https://theglobalcoalition.org/en/partner/czech-republic/ Accessed 10 November 2021.

07 “How Europe can stop African migration.” Politico. 12 October 2018. Retrieved from
https://www.politico.eu/article/europe-can-stop-african-migration-symposium-experts/ Accessed 10
November 2021.

928 [.g. the V4 countries have decided to increase their contributions to the Africa Trust Fund since 2015.
Source: Chmiel, Oskar. “The Engagement of Visegrad Countries in EU- Africa Relations.” Discussion Paper
24/2018,  German Development Institute, Bonn, 2018, pp.9-11. Retrieved from https://www.die-
gdi.de/uploads/media/DP_24.2018.pdf Accessed 11 November 2021.

629 Visegrad Group. “Joint Statement of the Heads of Government of the Visegrad Group Countries.” 19 June
2015. Retrieved from https://www.visegradgroup.eu/calendar/2015/joint-statement-of-the Accessed 12
November 2021.

630 Op.cit. Joint Statement of the Prime Ministers of the Visegrad Group. 9 July 2021.
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return sponsorship, which is implemented by international organizations.%3! Thus, return and
reintegration programs for returnees should be considered in a number of countries. This is
only possible by increasing the number of readmission agreements with third-country
countries. Assumably, readmission agreements, protocols, and arrangements that some EU
Member States have with countries of origin or transit are frequently informal and have been
rarely scrutinized by national legislatures. They therefore lack transparency and

accountability.63?

The V4 group supports the externalization of asylum and migration management, a
strategy in which states act outside their borders to discourage the arrival of irregular
migrants who do not have permission to enter their intended destination country. In addition,
the four countries advocate an approach based on asylum determination procedures outside
the EU in order to differentiate genuine asylum seekers from economic migrants.
Externalization, however, could be interpreted as an attempt by the V4 group to shift asylum

responsibilities and avoid international obligations.

631 Karabegovi¢, DZeneta. “Visegrad Countries and Migration Leadership Potential: Contextualizing
Opportunities in light of the New Pact on Migration and Asylum and Beyond.” The Institute of International
Relations Prague, 2020, p.6.

Retrieved from  https://think.visegradfund.org/wpcontent/uploads/Karabegovic 2020.pdf Accessed 11
November 2021.

932 European Court of Auditors. “EU readmission cooperation with third countries: relevant actions yielded
limited results.” Special Report No 17/2021.para. 38.
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V. The Lack of National Protection of Asylum Seekers’ Fundamental Rights
and Freedoms in the Visegrad Group

1. Overview

Since 2015, all four V4 countries have been moving toward more restrictive ‘governmental’
asylum policies, as stated in the previous chapter. The restrictive nature of asylum policies
is reflected in various amendments to asylum law, such as those passed in Hungary and
Poland, as well as restrictive interpretations of existing asylum law in the Czech Republic
and Slovakia. In line with the previous chapter, I presume that the recently imposed
restrictive asylum policies have directly or indirectly undermined the rights of asylum
seekers to protection. With the presence of certain rules such as the application of the ‘safe
third country’ or similar restrictive practices or accelerated procedures that may not allow
for a fair consideration of the asylum claim, the right to seek asylum is becoming
increasingly at stake (2). Furthermore, there appears to be consistent evidence that the
majority of asylum seekers are detained during the asylum process without regard for the
criteria and standards governing asylum seeker detention (3). Lastly, it seems that the push-
back policy is becoming more widespread, which may amount to the refoulement of asylum

seekers (4).
2. Access to asylum: at the stake?

Article 18 CFR specifies that the right to asylum shall be guaranteed in compliance with the
rules of CSR51 and its 1967 Protocol. Likewise, Article 19 CFR prohibits collective
expulsions and expelling foreigners to states where a serious risk of being subjected to the
death penalty, torture or other inhuman or degrading treatment or punishment exists. As
mentioned previously, specific regulations on the right to asylum are consecrated in the EU
secondary legislation acts establishing the Common European Asylum System. Access to
the asylum procedure is set in the Asylum Procedures Directive,®? which applies to all

asylum applications lodged within the territory of the EU, including at borders.

%33 The Directive identifies three consecutive stages of the application procedure: (1) making an application for
international protection, (2) lodging an application, and (3) registration of the application. The provisions do
not obligate applicants to fulfil any formal conditions to claim asylum; hence, they can show an intention to be
granted asylum in any form and towards any authority. Only subsequent stages, for example, lodging and
registering the application, must fulfil formal requirements to be effective, such as filing the official application
form. Once the asylum seeker makes an application, he/she is considered an asylum applicant and, from that
moment on, they profit from the rights consecrated in the EU asylum law. Source: Art. 6-Art. 12 of the Asylum
Procedures Directive (2013/32/EU).
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Since the 2015 refugee crisis, the evolution of the V4 countries’ rules on asylum and
borders can be represented as a story of continuous tightening of access to territory and
asylum procedures. As mentioned in the second chapter, although, the V4 countries are part
of CSRS51 and international human rights treaties, allegations of denial and restriction of
access to the asylum procedure are becoming more frequent. The question is: what makes

claiming asylum in the V4 group difficult after the 2015 refugee crisis?
2.1.The concept of safe country: A rule to limit access to asylum?

To begin, the concept of ‘safe countries’ or ‘safe third countries lack a clear legal basis in
IRL and THRL.%* It has existed alongside the legal evolution of international human rights
and protection obligations.%3> Nonetheless, the background to the concepts of ‘safe third
country’ and ‘country of first asylum’ can be found in EXCOM Conclusion 58 (XL).%3¢ This
instrument addresses the phenomenon of asylum seekers who ‘move irregularly from
countries where they have already found protection in order to seek asylum or permanent
resettlement elsewhere.” %7 Conclusion 58(XL) allows individuals to be returned to the
country where they have already found protection.®3® And, it is this return that countries have
sought to facilitate through the signing of international bilateral and multilateral treaties. The
conclusion discusses the movement of asylum seeker who ‘already found protection.’®3?
However, it does not define protection, and does not address asylum seekers in transit in
another safe country. This ambiguity sparked international debate among states,** which led

to a controversy over what constitutes a ‘safe third country’ and a ‘first country of asylum.’

6% OHCHR. ““Safe” countries: A denial of the right of asylum.” May 2016, pp. 5-7. Retrieved from
https://www.ohchr.org/Documents/Issues/MHR/ReportLargeMovements/FIDH2%20.pdf ~ Accessed 11
February 2022; ECRE. “Debunking the “safe third country” myth: ECRE’s concerns about EU proposals for
expanded use of the safe third country concept.” Policy Note, 2017, p.2. Retrieved from
https://www.ecre.org/wp-content/uploads/2017/11/Policy-Note-08.pdf Accessed 16 December 2021.

635 “The Concept of Safe Third Countries: Legislation and National Practices.” Mysen Consulting. 2017, p.1.
Retrieved from  https:/www.udi.no/globalassets/global/forskning-fou_i/asyl/the-concept-of-safe-third-
countries.pdf Accessed 21 February 2022.

636 UNHCR. “ExCom Conclusion No 58 (XL), Problem of Refugees and Asylum Seekers Who Move in an
Irregular Manner from a Country in Which They Had Already Found Protection.” 1989, paras. (f) and (g).

%7 Ibid. The following are the defining elements of the phenomenon under consideration: 1) The movement
does not originate in countries of origin, but rather in countries where protection has already been found; 2)
The purpose of the movement is to seek asylum or permanent resettlement in another country; and 3) The
movement is irregular.

38 Ibid. para. (f).

%39 The Conclusion applied only to recognized refugees as defined by CSR51, as well as asylum seekers who
had already found protection in the first country of asylum. Source: UNHCR. “Interpretative declarations or
reservations relating to the conclusions and decisions of the committee: Conclusions on the Problem of
Refugees and Asylum-Seckers who move in an Irregular Manner from a Country in which they had already
found Protection.” 1990, pp. 156-157.

%40 [ ¢ concerning the criteria that allow the country of final destination to return a refugee or asylum seeker
to the country of first asylum, Germany and Austria asserted that the words “permitted to remain there” in
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In the context of asylum, ‘safe third country’ and a ‘first country of asylum’ may refers
to countries that are either non-refugee-producing countries or countries where refugees can
seek asylum without fear of harm.%! Therefore, the concept of ‘safe third country’ is
applicable in two situations, each requiring its own set of considerations: first, in the context

of a ‘safe country of origin’, and second, in the context of a ‘safe country of asylum.’642

Both the concept of ‘safe third country’®** and ‘first country of asylum’¢4* are part of EU
asylum law. The two concepts are mirrored in Article 3 of Dublin III Regulation, which
reinforces the principle that asylum seekers should make their claim in the first safe country

they arrive in and as soon as they enter the territory of the Dublin States.

The question here is: is it mandatory for asylum seekers to seek asylum in the first safe
country they reach? This question is not easy to answer, because there are various
interpretations and state practices.® There is no explicit or implicit obligation under
international law, particularly under CSR51, for an asylum seeker to claim asylum in the
first safe country reached.®*® In principle, states are required to determine asylum claims
made by anyone within their territory. However, the CSR51 ‘neither expressly authorizes
nor prohibits reliance on protection elsewhere policies.”®*’ The concept itself is not in

general considered to be in breach of states’ international obligations.%

paragraph (f) did not require a formal residence permit. Turkey presumed that the Conclusion did not apply to
refugees and asylum seekers who were simply transiting through another country. Source: /bid.

%1 UNHCR. “Background Note on the Safe Country Concept and Refugee Status.” EC/SCP/68. 26 July 1991,
paras. 5-8.

642 Ibid.

43 Art. 38(1) Asylum Procedures Directive lays out five requirements for a country to be declared a safe third
country. A third country that treats a person seeking international protection in accordance with the following
principles: (a) life and liberty are not threatened on account of race, religion, nationality, membership of a
particular social group or political opinion; (b) there is no risk of serious harm as defined in Directive
2011/95/EU (c) the principle of non-refoulement in accordance with the Geneva Refugee Convention and
Protocol is respected; (d) the prohibition of removal, in violation of the right to freedom from torture and cruel,
inhuman or degrading treatment as laid down in international law, is respected; and (e) the possibility exists to
request refugee status and, if found to be a refugee, to receive protection in accordance with the Geneva
Refugee Convention and Protocol.

64 Art. 35 of Asylum Procedures Directive defines ‘first country of asylum’ as a country in which an applicant
for international protection has either (a) been recognised as a refugee and they can still avail themselves of
that protection; or (b) otherwise enjoys sufficient protection, including benefiting from the principle of non-
refoulement, provided that they will be readmitted to that country.

5 E.g. under the terms of Dublin III Regulation, there is no requirement for asylum seekers to claim in the
first country they enter. Rather, the system established a hierarchy of criteria for states to use in determining
which country should be in charge of processing the asylum application. However, the Member State in which
the asylum seeker first entered or claimed asylum is one of the relevant factors in determining responsibility.
646 Art. 1 CSR51.

%47 Foster, Michelle. “Protection Elsewhere: The Legal Implications of Requiring Refugees to Seek Protection
in Another State” Michigan Journal of International Law, vol. 28, no. 2, 2007, p.237.

%48 UNHCR. “Considerations on the ‘Safe Third Country’ Concept.” July 1996, pp. 1-7.

Retrieved from https:/www.refworld.org/docid/3ae6b3268.html Accessed 21 February 2022.
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There is a large body of scholarly literature that examines the concept through the lens of
individual rights protection and international cooperation.®* It can be argued that the
concept of a ‘safe third country’ has become embedded in international cooperation.®3?
Adoption of international agreements that implement the concepts of ‘safe third country’ and
‘country of first asylum’ is one expression of international cooperation among states in the
field of refugee protection. However, a country should only transfer responsibility for
processing an asylum application to another safe country if both have asylum systems of the
same standard. And there should be a clear agreement between the two countries about who

is responsible for what.63!

In contrast, some authors, in turn, have criticized the concept of a ‘safe third country’,
calling it ‘dangerous’®32 and questioning its legality.5>3 Critics point out that the agreement
based on the concept of a ‘safe third country’ or ‘safe transit country’ increases the risk of
direct and indirect refoulement, delays status recognition, and may result in violations of

asylum seekers rights.6>

In the context of the V4 group, the concept of ‘safe country’ or ‘safe third country’ is
relevant in Hungary and has a broader application in asylum management. Despite having
relevant legislation, neither Poland, %% the Czech Republic, %% nor Slovakia®7 have a

predetermined list of ‘third safe countries’ in their national legal framework.

9 Hurwitz, Agnés. “Safe Third Country Practices, Readmission, and Extraterritorial Processing.” The
Collective Responsibility of States to Protect Refugees, Oxford University Press, 2010; Morgades-Gil, Silvia.
“The “Internal” Dimension of the Safe Country Concept: The Interpretation of the Safe Third Country Concept
in the Dublin System by International and Internal Courts.” European Journal of Migration and Law, vol. 22,
no.1 2020, pp. 82-113; Freier, Luisa Feline et al. “The Evolution of Safe Third Country Law and Practice.”
The Oxford Handbook of International Refugee Law, edited by Cathryn Costello et al., Oxford University
Press, 2021.

65 Gil-Bazo, Maria-Teresa. “The Safe Third Country Concept in International Agreements on Refugee
Protection Assessing State Practice.” Netherlands Quarterly of Human Rights, vol. 33, no. 1, 2015, p. 42.

95! Christophersen, Eirik. “What is a safe third country?” Norwegian Refugee Council, Oslo, 9 March 2016.
Retrieved from https://www.nrc.no/news/2016/march/what-is-a-safe-third-country/ Accessed 22 February
2022.

32 Linden-Retek, Paul. “‘Safe Third Country’: A Theory of a Dangerous Concept and the Democratic Ends of
International Human Rights.” 2021, p.1.

%53 Moreno-Lax, Violeta. “The Legality of the “Safe Third Country” Notion Contested: Insights from the Law
of Treaties.” Migration and Refugee Protection in the 21st Century, International Legal Aspects, edited by
Guy S. Goodwin-Gill & Philippe Weckel, Brill Nijhoff, 2015, p. 721.

54 Ibid. p.713.

955 Act of 14 October 2021 Amending the act of 12 December 2013 on Foreigners and other acts including the
act of 13 June 2003 on granting protection to aliens within the territory of the Republic of Poland.

6% Decree No. 328/2015 Coll. implementing the Asylum Act and the Act on Temporary Protection of Aliens
as amended in 2019.

957 Coll. Regulation of the Government of the Slovak Republic issuing the list of safe third countries and safe
countries of origin (as amended by Government Regulation No 288/2004 Coll., 695/2006 Coll., 205/2013 Coll)
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Table No.1.: Legal provisions related to the concept of third safe country in the V4

countries
Country Safe third country list Legal provisions Concept
applied
in
practice

Hungary * EU Member * Government Decree No | Yes
States 191/2015. (VIL21)

* EEA Member determines safe countries
States of origin and safe third
* EU candidate countries.

countries

* Australia

* Bosnia and

Herzegovina

* Canada

» Kosovo

* New Zealand

* Switzerland

* United States™

(States that do not apply

death penalty)

Poland * Not fixed list yet. * Act of 14 October 2021 | No
e The Draft Amendments, Amending the act of 12
submitted in 2017 (and December 2013 on
updated in February 2019, Foreigners and other acts
and adopted in 2021), including the act of 13
introduces the concept of June 2003 on granting
‘safe country of origin’ and protection to aliens within
calls for the creation of the territory of the
national lists of safe countries | Republic of Poland.
of origin and safe third
countries.

Czech Republic No fixed list yet. Decree No. 328/2015 Coll. | No

implementing the Asylum
Act and the Act on
Temporary Protection of
Aliens as amended in
2019.
Slovakia No fixed list yet. Coll. Regulation of the No

Government of the Slovak
Republic issuing the list of
safe third countries and
safe countries of origin (as
amended by Government
Regulation No 288/2004
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Coll., 695/2006 Coll.,
205/2013 Coll)

Source: author’s own creation

In Hungary, the concept of a ‘safe third country’ was introduced into the Hungarian asylum
procedure by the 2010 amendment to the Act on Asylum.%® The legal approach adopted was
that the concept should be applied on a case-by-case basis, rather than on the basis of a
legally mandated national list of safe third countries.®>® As discussed in the previous chapter,
in 2015, Hungary amended its Act on Asylum by issuing a list of ‘safe third countries.’¢%0
Based on the amendment, the asylum authorities must refuse as inadmissible all asylum
claims lodged by applicants who came through a ‘safe third country’ since the applicant

could have applied for protection there.%¢!

Therefore, if an asylum seeker reached Hungary by travelling through Serbia, then his/her
claim can be rejected in the admissibility procedure, without being referred to the in-merit
procedure, and the applicant can be returned to Serbia, as Serbia is regarded a ‘safe third
country’ and ‘safe transit country’ by the Hungarian authorities. As over 99% of asylum
seekers enter Hungary at the Serbian-Hungarian border section, this will indicate the quasi-
automatic rejection at first glance of over 99% of asylum claims, without any consideration

of protection needs. 56

The question here is whether Serbia is really a ‘safe third country’ to asylum seekers.
Hungary regards Serbia as a ‘safe third country,” and it relied on three major arguments to
bolster its position. The first argument is Serbia’s candidature for EU membership. 63 The
second argument is Serbia’s agreement to be bound by all relevant international treaties, and

EU requirements.®* The third argument is that Serbia benefits from EU assistance for

638Act CXXXV of 22 November 2010 amending certain migration-related acts for the purpose of legal
harmonization.

9 Ibid. Art.2(i)(ic).

0 Op.cit. Act CXXVII of 6 July 2015 on the Establishment of Temporary Border Security Closure and on
Amending Acts related to Migration; Op.cit. Government Decree 191/2015 of 21 July 2015 on the National
Designation of Safe Countries of Origin and Safe Third Countries.

1 Op.cit. Art. 51(2) (a) and Art. 51(4) (a)-(b) of Act LXXX of 2007 of 1 January 2008 on Asylum.

2 HHC. “Building a Legal Fence: Changes to Hungarian asylum law jeopardize access to protection in
Hungary.” Information note. 7 August 2015, pp.1-6.

Retrieved from https:/helsinki.hu/wp-content/uploads/HHC-HU-asylum-law-amendment-2015-August-info-
note.pdf Accessed 3 February 2021.

%3 Jlias and Ahmed v. Hungary, Application no. (47287/15) (2019) Judgment of (the Grand Chamber) of 21
November 2019, ECtHR, para. 112.

664 Ihid.
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reforms and upgraded asylum facilities.%®3 Therefore, the Hungarian government considered
that the utilization of the ‘safe third country’ concept in relation to Serbia is justified, and
required in the face of the unprecedented mixed migratory flow, complicated by ever-
increasing abuse of the right to asylum, including ‘fake asylum seekers’ and ‘asylum
shopping’ by genuine asylum seekers.’%% Hungary’s classification of Serbia as a ‘safe third
country’ was met with criticism, mainly by UNHCR®¢7 and HHC.%6® Serbia has deficiencies
in its asylum system, generally stemming from poor implementation of the existing

legislation.%%?

In llias and Ahmed v Hungary, the Grand Chamber of the ECtHR held that the applicants’
expulsion to Serbia violated Article 3 ECHR.®7° The Court found that Hungary had “failed
to discharge its procedural obligations under Article 3’ by failing to assess the risks of the
applicants not having access to an ‘effective asylum procedure in Serbia’ or being ‘removed
from Serbia to North Macedonia and then Greece.” 7! Any presumption that a particular
country is ’safe,” if relied on in decisions involving an individual asylum seeker, must be
adequately supported at the outset by an analysis of the relevant conditions in that country,

particularly its asylum system.®7?

A report on the concept of a ‘safe third country’ in the ECtHR case law, found that the

Court has never questioned the legitimacy of national lists of ‘safe third countries,” nor has

665 Ibid.

666 Jbid.

%7 The UNHCR, for example, contends that Serbia should not be considered a safe third country. Source:
UNHCR. “Hungary as a country of asylum. Observations on restrictive legal measures and subsequent
practice implemented between July 2015 and March 2016.” May 2016, paras. 76-78.

%8 Since 2011, the HHC examined whether the utilisation of the ‘safe third country’ concept in relation to
Serbia is justified. The HHC stated that Serbia cannot be regarded a safe third country for asylum seekers, and
Hungarian asylum authorities wrongly consider it as such for the following reasons: There is limited access to
protection and access to a fair and efficient procedure in Serbia, and asylum seekers returned there face a real
danger of chain refoulement and destitution. The HHC considered that Hungary’s practice of applying the safe
third country concept for Serbia is a breach of the ECHR, namely of Article 3 by exposing asylum seekers to
the risk of torture, inhuman or degrading treatment or punishment through refoulement. Source: HHC. “Serbia
As a Safe Third Country: A Wrong Presumption.”2011, pp.12-14. Retrieved from https://helsinki.hu/wp-
content/uploads/HHC-report-Serbia-as-S3C.pdf Accessed 11 February 2022.

9 Asylum Information Database. “Country Report: Serbia.” 2016, p.14 Retrieved from
https://asylumineurope.org/wp-content/uploads/2017/02/report-download_aida_sr_2016update.pdf Accessed
21 February 2022 ; According to an update to the report in 2020, Serbia’s asylum system has improved
slightly. Source: Asylum Information Database. “Country Report: Serbia.” 2020, pp.11-13

Retrieved from https://asylumineurope.org/wp-content/uploads/2021/03/AIDA-SR_2020update.pdfAccessed
21 February 2022.

70 Op.cit. llias and Ahmed v. Hungary, (2019) para. 260 (3).

7! Ibid. 163.

672 Ibid. 152.
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it declared that a given third country was (or was not) safe.®’> The current approach of the
ECtHR is primarily procedural; it is concentrated on examining the procedural guarantees

that must necessarily underpin the evaluation conducted by domestic authorities.57#

In Poland, the Czech Republic, and Slovakia, the concept of a ‘safe third country’ does
not evoke the same level of concern as it does in Hungary.%”> As mentioned in the previous
chapter, Poland has recently adopted a provision on ‘safe third countries’ but has not yet
drawn up a list. ¢7¢ Similarly, despite the adoption of relevant legal provisions, the Czech
Republic ¢77 and Slovakia have yet to put this concept into practice. The two countries have

not established a list of ‘third-safe countries.’

Practice shows that Slovakia denied asylum seekers coming from a safe country of origin
or transit to claim asylum.%’ While the law obliges authorities to ensure that the asylum
seekers, are not threatened if deported to a non-EU-safe country, some observers criticized
the Slovak Bureau of Border and Alien Police for lacking the knowledge needed to decide

whether a country would be safe for persons facing deportation there.6”%

Due to conceptual ambiguity and far-reaching adverse procedural consequences for the
individual asylum seeker, the concept of ‘safe third country’ remains an unsafe concept in
asylum procedures. Using the concept of ‘safe third country’ as a screening technique could
have severe consequences for asylum seekers’ rights, as claims are more likely to be rejected
if not inadmissible. The concept, as applied by Hungary, appears to be a measure aimed at
restricting access to territory and asylum systems. It is also used as an interdiction tool to
obstruct the transit of asylum seekers to another EU Member State or to summarily return

those who have arrived in Hungary before claiming asylum.

73 ECHR. “Articles 2, 3, 8, and 13 The concept of a “safe third country” in the case-law of the Court.”
Research and Library Division, 2018, p.3.

Retrieved from https://www.echr.coe.int/Documents/Research_report_safe_third_country ENG.pdf
Accessed 21 February 2022.

674 Ibid.

%75 Op.cit. Coll. Regulation of the Government of the Slovak Republic issuing the list of safe third countries
and safe countries of origin (as amended by Government Regulation No 288/2004 Coll., 695/2006 Coll.,
205/2013 Coll).

76 Op.cit. Act of 14 October 2021 Amending the act of 12 December 2013 on Foreigners and other acts
including the act of 13 June 2003 on granting protection to aliens within the territory of the Republic of Poland.
77 Op.cit. Decree No. 328/2015 Coll. implementing the Asylum Act and the Act on Temporary Protection of
Aliens as amended in 2019.

678 <2018 Country Reports on Human Rights Practices: Slovakia.” United States Department of State Bureau
of Democracy, Human Rights and Labor. Retrieved from https://www.state.gov/reports/2018-country-reports-
on-human-rights-practices/slovakia/ Accessed 9 February 2021.

7 Ibid.
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2.2. Denial or restriction of access to the asylum procedure

An initial question is the following: are states obligated to accept asylum seeker who presents
him/herself at the border? States have a legal obligation to uphold the principle of non-
refoulement %30 Although non refoulement is often described as prohibiting return, that is,
transfer to a person’s state of nationality, the principle in fact prohibits the transfer of a
person to any state where he/she may be at risk.®8! The principle has been interpreted as also
prohibiting the removal of a person to a state from where he/she may be subsequently sent
to a territory where she or he would be at risk of the so called ‘secondary refoulement.’¢3?
The prohibition covers any form of return, rejection, expulsion, or refusal, regardless of
where it occurs (e.g., at the border, in an internationalized zone), as well as deportation and
extradition. This also includes any act of transfer whereby effective control over an
individual changes from one state to another.®®3 However, nothing in the non-refoulement
principle prohibits a state from sending an asylum seeker to a place where he will not be

persecuted. 84

A case-by-case examination appears necessary to determine whether an asylum seeker’s
rejection will result in his/her deportation to a place where he/she faces persecution,
particularly if there is no consensus on whether the country from which he/she came is a
‘safe country’ or not.®®> In principle, every person who expresses the need to claim asylum
should be given the possibility to submit an asylum application and enter the asylum
procedure. State should accept the asylum claim and then decide whether the asylum seeker
is entitled for international protection or not. It should not deny anyone access to the asylum
procedure even if that person did not fulfil all the entry conditions.®° Fair and efficient

asylum procedures are important to the full and inclusive implementation of CSR51.687

80 Non refoulement is discussed in the next section.

! Gillard, Emanuela-Chiara. “There’s no place like home: states’ obligations in relation to transfers of
persons.” International Review of Red Cross, vol. 90, no. 871, September 2008, p.712.

%2 Op.cit. UNHCR. “ExCom Conclusion No 58 (XL).”1989, para. (f); T.1. v. The United Kingdom,
Application. no. (43844/98), Judgment of the Court (Third Section) of 7 March 2000, ECtHR, p.15.

%3 CAT. “General Comment No. 1: Implementation of Article 3 of the Convention in the Context of Article
22 (Refoulement and Communications).”21 November 1997, A/53/44, annex IX para. 2. According to the CAT,
the phrase ‘another State’ in Article 3 of the UNCAT refers to the state to which the individual concerned is
being expelled, returned, or extradited, as well as to any state to which the author may subsequently be expelled,
returned, or extradited.

8% Weis, Paul. “The Draft United Nations Convention on Territorial Asylum.” British Yearbook of
International Law, vol. 50, no.1, 1979, p.166.

85 [.g. In the context of Hungary, there is no consensus on whether Serbia is a safe country for asylum seekers.
This point is discussed in the previous section.

686 Art. 31-33 CSR51.

%7 UNHCR. “Safeguarding Asylum No. 82 (XLVIII).” 1997, para. (d); UNHCR. “Asylum Processes (Fair and
Efficient Asylum Procedures).” EC/GC/01/12, 31 May 2001, paras. 4-5; UNHCR. “UNHCR public statement
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According to EU law, it is important that asylum seekers, regardless of the Member State in
which they apply for international protection, receive high protection standards, fair and

effective procedures,®® and equal treatment in terms of reception conditions. 98°

As discussed in the third chapter, the national legal framework governing asylum in the
V4 group is de facto based on international and EU standards and guarantees the right to
access to asylum procedure. However, as it will be addressed below, new regulations, as
well as several amendments to existing asylum law and practices by authorities, affect, if not

deny, the right to seek asylum.

As stated earlier in the previous chapter, based on the legislative amendments to the
Asylum Act and the State borders Act, Hungary closed its the Southern and Eastern borders
to stem the mixed migratory flow and ensure border security by preventing irregular entry,
including irregular entry of asylum seekers. Accordingly, asylum seekers must enter
Hungarian territory through official checkpoints in ‘transit zones’, ®°° and claim asylum. In
other words, asylum claims can only be submitted in the special ‘transit zones’ at the border
unless the applicant is already residing lawfully in the territory of Hungary. Based on the
aforementioned legislative amendments to the Asylum Act and the State borders Act, at least
two interrelated elements made access to the asylum procedure strict, if not impossible. First,

the notion of ‘safe third country’ ®!, and second the construction of the fences.

The construction of fences along Hungary’s borders with Serbia and Croatia makes
claiming asylum more difficult. First, asylum seekers must wait outside the fence, in order
to enter the transit zone and register as asylum seekers in Hungary. Reports and testimonies
revealed that Hungarian authorities did not provide any information about how long asylum
seekers should wait to access the asylum procedure in the transit zone; additionally, any
screening to identify and prioritize vulnerable people appeared haphazard.®*? If the asylum

seeker is granted access to claim asylum, he/she will be detained throughout the asylum

in relation to Zuheyr Freyeh Halaf v. the Bulgarian State Agency for Refugees pending before the CJEU.”
August 2012, C-528/11, para 2 -9.

988 Recital 4 and 8 Asylum Procedures Directive; Recital 5 of the Dublin III Regulation.

989 Recital 5 of Reception Conditions Directive.

90 Transit zone is discussed in the next subchapter.

%1 The concept of ‘third safe country’ is discussed in the previous section.

92 Gall, Lydia. “Dispatches: Asylum Seekers Stuck Outside Transit Zones in Hungary.” Human Right Watch,
4 April 2016. Retrieved from https://www.hrw.org/node/288410/printable/print Accessed 2 February 2022;
Human Right Watch. “Hungary: Failing to Protect Vulnerable Refugees.”20 September 2016. Retrieved from
https://www.hrw.org/node/294144/printable/print Accessed 2 February 2022; Toéth, Judit & Kilic, Tugce.
“Country analysis of Hungary (2017) Civil Policy on Migration.” CEVIPOL Project: Country Analysis of
Hungary, 2017, pp.35-37.
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procedure,%*3 and his/her asylum claim will most likely be denied because he/she came from
Serbia, which is regarded as a ‘safe third country’ by Hungary. Second, undocumented
asylum seekers, generally, have few chances to enter the country and claim asylum.%4 In this
case, asylum seekers will frequently take more dangerous routes or turn to smugglers to try

to enter the country.

If access to the ‘transit zones’ is difficult and requires a long, ‘waiting in the field on the
Serbian side, being returned through the fence by force ¢ and without providing any legal
defence against the action ‘is the ultimate form of obstruction.’¢%7 In this context, UNHCR,
for example, considers that the fence ‘had the combined effect of restricting and deterring
access to asylum in the country and shrinking the protection space for asylum seekers.”®8 It
is important to note that the fence itself is not subject to legal criticism because it is defined

as a means of protecting the EU’s border in a crisis situation.®?

ECtHR ruled in Shahzad v. Hungary, concerning the denial of access to an asylum
procedure and the forced removal of a Pakistani national by Hungarian police officers.” A
group of twelve persons, including the applicant, had crossed the Hungarian border
irregularly, and were apprehended by the Hungarian police; after repeatedly asking for
asylum they were told that they could not claim it. They were driven to the border fence,
brought to the other side, and told to return to Serbia.’®! In the present case, it is
uncontested that the applicant’s only options for legally entering Hungary were the two
transit zones, Tompa and Roszke, which were approximately 40 km and 84 km from the

location to which the applicant was returned.’®? The applicant was supposed to enter the

93 Detention is discussed in the next subchapter.

94 Normally, the burden of proof lies with the asylum seeker who claims asylum. An asylum seeker should be
given a reasonable opportunity to present evidence to support his/her claim, in addition to the general duty to
tell the truth and cooperate with the decision-making authority. As a result, an asylum seeker must make
reasonable efforts to establish the veracity of his/ her allegations and the veracity of the facts upon which the
claim is based. Source: UNHCR. “Note on Burden and Standard of Proof in Refugee Claims.” 16 December
1998, paras.5-7. Retrieved from https://www.refworld.org/docid/3ae6b3338.html Accessed 22 February 2022.
95 Oxfam Organization. “At Europe’s borders, migrants and refugees are denied their basic human rights.”
Retrieved from https://www.oxfam.org/en/europes-borders-migrants-and-refugees-are-denied-their-basic-
human-rights Accessed 22 February 2022

6% push-back is discussed in the next section.

97 Op.cit. Nagy, Boldizsar, 2016, p.1065.

98 UNHCR. “Progress under the Global Strategy beyond Detention 2014-2019, Mid-2016.” pp.1-4.
Retrieved from https://www.unhcr.org/57b5832d7.pdf Accessed 3 February 2021.

99 Op.cit. Czina, Veronika, 2021, p.27.

0 Shahzad v. Hungary, Application no. (12625/17) Judgment of the (First Section) of 8 July 2021, ECtHR,
para.12.

701 Ibid. para.26

72 Ibid. para.14
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transit zone and claim asylum in accordance with the Asylum Act procedure.”’* However,
the applicant claimed that he had no realistic chance of entering the transit zones and
requesting international protection. He stated that, while he could physically reach the area
surrounding the transit zones, he could not access the asylum procedure due to the limited

access to the transit zones caused by the daily application limit.704

The Court found that the applicant had been subjected to a ‘collective’ expulsion because
the Hungarian authorities had not ascertained his individual situation, and they had not
provided genuine and effective ways to enter Hungary, and removal had not been a result of
his conduct. According to the Court, this amounted to a violation of Article 4 of Protocol
No. 4 to the ECHR, which prohibits collective expulsion.” Furthermore, it determined that

the applicant lacked an adequate legal remedy, which constituted a violation of Article 13.70¢

The ruling is important in its own right, regarding the right to seek asylum, and following
judgments by the Ilias and Ahmed v Hungary, and the Commission v Hungary issued by the
CJEU.77 In Commission v Hungary, the CJEU found that restricting access to the asylum
procedure to the two transit zones was incompatible with Asylum Procedures Directive.”%8
Since 2015, the European Commission had expressed its doubts to Hungary as to the
compatibility of its asylum legislation with EU law.7% Additional concerns were raised
following the 2017 amendments.”'% Based on concerns about Hungary’s compliance with
EU law, the Commission initiated infringement proceedings against the country in

December 2015, which resulted in the aforementioned judgment.

Among other things, the European Commission criticizes Hungary in particular for
restricting access to the international protection procedure, in violation of the substantive
and procedural safeguards provided for in Procedures and Reception Directives.”!! The
Court holds that Hungary has failed to meet its obligation to ensure effective access to the
procedure for granting international protection, insofar as third-country nationals wishing to

access that procedure from the Serbian-Hungarian border were in practice faced with the

793 Ibid. paras. 18-19.

794 Ibid. para. 63.

705 Ibid. para. 87.

706 Ibid.

07 Commission v Hungary, case no. (C-808/18) (Accueil des demandeurs de protection internationale),
Judgment of the Court (Grand Chamber) of 17 December 2020, CJEU.

78 Ibid. para. 317.

7% Ibid. paras. 45-60.

710 [bid. paras. 48-56.

" Ibid. para. 317.
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virtual impossibility of making their application.”'? The court determined that Hungary had
failed to meet its obligations under Article 6 of Asylum Procedures Directive.”!? Moreover,
the Court rejects Hungary’s argument that the refugee crisis justified derogating from certain
rules in the Procedures and Reception Directives, with a view to maintaining public order
and preserving internal security, in accordance with Article 72 TFEU.”'4 Clearly, the CJEU
accentuates the necessity for the domestic authorities to guarantee adequate access to
procedures for international protection. It also addressed some issues related to the treatment
and detention of asylum seekers in the transit zone in the same judgment,”'> which will be

discussed in the following subchapter and lead to the closure of the transit zone.”!¢

Following the closure of the transit zones, Hungary has created new bureaucratic barriers
to asylum that extend far beyond its own borders. Based on Act VIII 2020 on Transitional
Provisions related to the Termination of the State of Danger and on Medical Preparedness,’!”
it is no longer possible to apply for asylum on the territory of Hungary, neither at the border
crossing points.”!8 Before being able to claim asylum in Hungary, asylum seekers must first
make a declaration of intent affirming their wish to apply for asylum at Hungarian Embassies
outside the EU and be issued with a special entry permit for that purpose. Thus, asylum
seekers would first have to lodge a ‘declaration of intent’ at Hungary’s embassies in either

Belgrade in Serbia or Kiev in Ukraine.”!?

This measure was implemented in response to the epidemic in order to protect public
safety. It was put in place within the scope of both the ‘crisis situation’ and readiness for

pandemic-related mass movement, as well as the ‘state of medical crisis.”’? In this context,

712 [bid. para. 241

3 Ibid.

714 Ibid. paras. 263-265.

"5 [bid. paras. 290-293.

716 See also, FMS and Others v Orszagos Idegenrendészeti Féigazgatésdag Dél-alfsldi Regiondlis Igazgatésdg
and Or-szagos Idegenrendészeti Fdigazgatosag, Joined Cases no. (C-924/19 PPU) and (C-925/19 PPU),
Judgment (preliminary ruling) of the Court (Grand Chamber) of 14 May 2020, CJEU.

717 Art. 267 and Art. 275 of the of Act LVIII of 18 June 2020 on the transitional rules and epidemiological
preparedness related to the cessation of the state of danger.

718 With the exception of three categories of persons: those already holding subsidiary protection status in
Hungary; those recognised as a refugee or as having subsidiary protection for their family members; and anyone
subject to measures restricting their liberty unless they are found to have entered the territory irregularly.
Source: Ibid.

1% Inotai, Edit & Ciobanu, Claudia “EU takes Hungary’s asylum Policy to task again, but Budapest Shrugs.”
Balkan Insight, 3 November 2020.

Retrieved from https:/balkaninsight.com/2020/11/03/eu-takes-hungarys-asylum-policy-to-task-again-but-
budapest-shrugs/ Accessed 3 February 2022.

720 Inotai, Edit. “Pandemic-Hit Hungary Harps on About ‘Migrant Crisis.”” Balkan Insight. 19 March 2020.
Retrieved from https://balkaninsight.com/2020/03/19/pandemic-hit-hungary-harps-on-about-migrant-crisis/
Accessed 8 February 2022.
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Bakondi, national security adviser to Hungary’s prime minister, stated in this regard that
‘Hungary has indefinitely suspended access to border transit areas for asylum seekers’ due

to the risks associated with the spread of the COVID-19.72!

Some argue, however, that this measure is simply an excuse to suspend the right to seek
asylum in Hungary.”? In this regards, the European Commission estimates that this law is
an unlawful restriction to access to the asylum procedure that is contrary to Asylum
Procedures Directive, read in the light of CFR, as it restrains persons who are on Hungary’s
territory, including at the border, from applying for international protection there.”?? In the
same vein, UNHCR considered that ‘the requirement that asylum seekers arriving at the
Hungarian border declare their intent to seek asylum at embassies outside the EU before
being admitted to the territory and the asylum procedure violates Hungary’s obligations

under international refugee and human rights law, as well as EU law.’724

Reports show that asylum seekers in Poland have been ‘blocked at the border’ and denied
access to the asylum procedure, mainly at the Polish Eastern border. 725 Prior to the adoption
of the aforementioned Draft amendments in 2021, it was the restrictive implementation of
the law, government policy, and unofficial practices that limited access to asylum in Poland
e.g., second-line control at the border and the way of formulating questions by the Border
Guard, urging asylum seekers to include in the application form only the principal reasons
for applying for refugee status, without going into detail, etc. 7 Since 2015, limited access
to Polish territory and automatic refusal of entry of persons showing the intention to apply

for asylum have been observed, especially at the Terespol border-crossing point on the

721 “Breaking News: Migrant flood possibly infected with coronavirus is expected to arrive at the Hungarian
border.” About Hungary, 1 March 2020.

Retrieved from https://abouthungary.hu/news-in-brief/breaking-news-migrant-flood-possibly-infected-with-
coronavirus-is-expected-to-arrive-at-the-hungarian-border

Accessed 8 February 2022.

722 Ghezelbash, Daniel, and Feith Tan, Nikolas . “The End of the Right to Seek Asylum? COVID-19 and the
Future of Refugee Protection.” Research Paper No. RSCAS 2020/55, Robert Schuman Centre for Advanced
Studies, Fiesole, 2020, pp.7-9.

723 European Commission. “Commission refers Hungary to the CJEU for unlawfully restricting access to the
asylum procedure.” Press release, 15 July 2021, pp.1-2.

724 UNHCR. “Hungarian Act LVIII of 2020 on the Transitional Rules and Epidemiological Preparedness
related to the Cessation of the State of Danger.” June 2020, p.2.

Retrieved from https://www.refworld.org/docid/5ef5c¢0614.html Accessed 8 February 2022

725 Helsinki Foundation for Human Rights. “Access to Asylum denied in Poland.” 22 July 2016, pp.1-2.
Retrieved from

https://tbinternet.ohchr.org/Treaties/ CCPR/Shared%20Documents/POL/INT_CCPR_CSS_POL 24692 E.pd
f Accessed 23 February 2022; Human Rights Watch. “Poland: Asylum Seekers Blocked at Border.” 1 March
2017, Retrieved from https://www.hrw.org/news/2017/03/01/poland-asylum-seekers-blocked-border
Accessed 8 February 2022.

726 Op. cit. Pachocka, Marta & Sobczak Szelc, Karolina , 2020, p.9.
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border with Belarus, as well as Medyka on the border with Ukraine.”?” Additionally, there
have been obstacles, in submitting applications for international protection, due to the
difficulties of the asylum procedure itself.”?® Furthermore, the decisions issued in this regard,

the large number of discontinuances, negative decisions, and appeals are noteworthy.”?

As there are several issues related to the implementation of the law, the role of the Border
Guard and its implications for the process of receiving asylum applications have received
special attention. Grave concerns about the interview process conducted by border guards
were detected.”® For example, in many cases, interview questions did not address the fear
of persecution. 73! Several interviewees declared that ‘some of the questions seemed
unrelated to their fear of persecution in their home countries.” 732 Furthermore, the
confidentiality of the asylum procedure was not fully guaranteed at the Polish border, which
constitutes a violation of the principle of confidentiality of the asylum procedure.”? Various

interviewees described the interview process as ‘rushed and lacking privacy.’ 734

In addition, allegations of arbitrary selection of asylum seekers have been noticed in
Poland.”® According to the Belarusian NGO Human Constanta, the Polish Border Guard
arbitrarily denied admitting many persons asking for asylum in Poland, with only a couple
of individuals per day being accepted to the asylum procedure. However, ‘the logic behind
the registration of asylum cases by the Polish Border Guard seemed unclear.” 73¢
Furthermore, those denied from entering were asked to board a return train to Belarus later

the same day and received a decision where the Border Guard officers pointed the cause for

727 Asylum Information Database. “Country Report Poland.” (Updated 31 December 2017), 2018, pp. 14-16.
Retrieved from https:/bit.ly/2zqgDYiY Accessed 23 February 2022.

28 Op. cit. Pachocka, Marta et al. 2020, p.9.

2 Ibid.

30 ECRE. “Grave concerns about the interview process conducted by border guards were detected.” 18
November 2016. Retrieved from https://www.ecre.org/inaccessible-polish-asylum-procedure-at-the-border-
crossing-between-poland-and-belarus Accessed 23 February 2022.

31 Op.cit. Human Rights Watch. “Poland: Asylum Seekers Blocked at Border.” 1 March 2017.

732 [bid.

733 Art.15 of Asylum Procedures Directive.

73 Op.cit. Human Rights Watch. “Poland: Asylum Seekers Blocked at Border.” 1 March 2017.

735 Human Constanta. “Invisible Refugees on Belarus Poland border 2016-2017.”10 January 2018. Retrieved
from https://humanconstanta.by/en/invisible-refugees-on-the-belarusian-polish-border-2016-2017/ Accessed
24 February 2022.

736 Ibid.
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refusal: ‘Lack of entry visa.””?” In this sense, several complaints against the Border Guard

were registered by national’38 and international courts.”?

When it comes to cases of entry refusals before national courts, the Supreme
Administrative Court of Poland, for example, ruled in a number of cases?40 that ‘the official
notes memos issued and signed by the Border Guard to substantiate refusal of entry decisions
indicating ‘economic purposes’ as the reason behind a foreigner’s intention to enter Poland
cannot be sufficient evidence on the basis of which the entry is denied.” 7#! Generally
speaking, the Supreme Administrative Court of Poland renounced all entry-refusal decisions
showing procedural omissions made by the Border Guard.”? As the Supreme Administrative
Court has issued several judgments favourable to asylum seekers, the Commissioner for
Human Rights requested that the Ministry of Interior and Administration include in national
law provisions that would implement the Supreme Administrative Court’s case-law.’#3 The
Ministry replied that the current practice will not be changed. The Ministry of Interior
disagreed, considering that the case-law of the Supreme Administrative Court is not legally

binding for cases other than those which were examined by the Court.7#*

At the international level, in the case referred to as M.K. and Others v. Poland, ECtHR
ruled that denying access to asylum procedures, and the repeated refusal of Polish border
authorities to examine applications for international protection violated several Articles of

ECHR.7# According to the Court judgment, the Polish authorities had failed to examine the

37Szczepanik, Marta. “Defending the right to seek asylum: a perspective from Poland. Legal dialogue
organization.” legal dialogue, 8 August 2018. Retrieved from https:/legal-dialogue.org/defending-the-right-
to-seek-asylum-a-perspective-from-poland Accessed 24 February 2022.

738 Mainly, the Voivodeship Administrative Court and the Supreme Administrative Court.

7 E.g. M.K. and Others v Poland, cases no. (40503/17), (42902/17), and (43643/17) Judgment of the Court
(First Section) of 23 July 2020, ECtHR; D.4. and Others v. Poland, case no. (51246/17) Judgment of the Court
(First Section) of 8 July 2021, ECtHR.

"The judgments of the Polish Supreme Administrative Court, case no.: (Il OSK 2766/17) of 17 May 2018
and case no. (I OSK 345/18) of 20 September 2018.

41 European Database of Asylum Law. “Poland Supreme Administrative Court rules in cases of refusal of
entry at the border.” 18 September 2020.

Retrieved from https://www.asylumlawdatabase.eu/en/content/poland-%E2%80%93-supreme-administrative-
court-rules-cases-refusal-entry-border Accessed 24 February 2022.

742 European Asylum Support Office. “Input by civil society to the EASO Annual Report on the Situation of
Asylum in the EU+ 2018.” 28 February 2019, pp.1-11.

Retrieved from https://www.easo.europa.eu/sites/default/files/helsinki-foundation-for-human-rights-po-2018-
web.pdf Accessed 24 February 2022.

4 Commissioner for Human Rights, letter dd. 24 September 2018; Op.cit. Asylum Information Database.
“Country Report Poland.” 2018, p.15.

Retrieved from content/uploads/2019/03/report-download aida_pl 2018update.pdf Accessed 25 February
2022.

74 Ministry of Interior, Response from 29 October 2018, pp.1-4. Retrieved from http:/bit.ly/2C0SJd7
Accessed 25 February 2022.

45 Op.cit. M.K. and Others v Poland. para.152.
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applicants’ requests for international protection, in compliance with their procedural

obligations, contrary to article 3 of ECHR.746

The majority of the problems with access to asylum in the Czech Republic have been
identified in the transit zone of international airports, which are the country’s only external
border with third countries.”’ In 2015 and 2016, the Organization for Aid to Refugees
(hereafter ‘OPU’) recognized various complaints against the Aliens Police behaviour at the
Prague Airport Transit Zone. The police denied several people, who had expressed their
intention, to make asylum claims.’*® The failure to present a proper entry document led to
obstacles to access the asylum procedure at airport transit zone. In some cases, the police
refuse to ‘hear’ the asylum demands and instead launched a criminal procedure for the crime
of presenting a forged document.’® Even people who arrived with valid visas could face
obstacles when expressing their intention to seek asylum at the airport transit zone.
Testimonies collected by OPU included a female asylum seeker from Azerbaijan with valid
visa, travelling with her two children in 2015, and a family of Iraqi Yezidi asylum seekers
with valid visa, travelling with four children in 2016. 79 Although they declare their
intention to claim asylum, the border police cancelled their visa and wanted to deport

them.”!

Compared to the other members of the V4 group, the number of asylum seekers remains
low in Slovakia. 72 Nonetheless, an alleged violation of the asylum procedure was
identified. 753 In Asady and others v. Slovakia, the applicants alleged that the Slovak
authorities had failed to carry out an individual assessment, and examination of their case

and had denied them access to the asylum procedure.”>* Also, the applicants complained that

746 Ibid. paras.138-139.

47 Frankova, Hana. “Czech Republic.” Addressing Security concerns in the Asylum Procedure, edited by
Katarzyna Przybystawska, Halina Nied Legal Aid Centre & Human Rights League & The Organization for
Aid to Refugees & Subjective Values Foundation 2018, p.38.

Retrieved from https://www.pomocprawna.org/lib/i5r5fu/Addressing-Security-Concerns-in-Asylum-V4--
report-2018-jo477sj4.pdf Accessed 25 February 2022.

8 NGO information. “The Czech Republic Joint submission by OPU and Forum for Human Rights (FORUM)
to the Universal Periodic Review of the Czech Republic on the 28th session of the UPR Working Group”
October-November 2017, p.4.

749 HHC “Pushed Back at the Door: Denial of Access to Asylum in Eastern EU Member States.” 2017, p.8.
Retrieved from
http://www.ecre.org/poland-bulgaria-czech-republic-hungary-and-slovenia-pushed-back-at-the-
door/Accessed 25 February 2022.

730 Op.cit. “NGO information the Czech Republic.” 2017, p.7.

U Ibid.

752 Op.cit. Cuprik, Roman “Asylum seekers avoid Slovakia.” 2017.

733 4sady and Others v. Slovakia, (Application no. 24917/15), Judgment of the Court (third Section) of 24
March 2020, ECtHR.

74 Ibid. para. 3-9.
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their removal to Ukraine was carried out without any type of assessment of their specific
circumstances or effective remedy.”>> ECtHR, having regard to the particular circumstances
and the available evidence, was not persuaded that the applicants’ expulsion was ‘collective’
within the meaning of Article 4 of Protocol No. 4 or that the applicants were effectively

prevented from applying for asylum.”®

Several physical and legislative obstacles make the effective access to the territory of the
V4 countries, which is an essential pre-condition to be able to exercise the right to seek
asylum, challenging. It could be claimed that border rejection does not always imply a return
to a country where the asylum seeker faces persecution, and hence does not always imply
refoulement. For example, Hungary considers that rejecting asylum seekers coming from
Serbia will not result in refoulement as Serbia is a ‘safe third country’” where asylum seekers
can claim asylum. However, how can it be guaranteed that the asylum seeker’s rights would
not be threatened or that he/she will not be tortured or exposed to cruel, inhuman, or
degrading treatment if access to the asylum procedure in Hungary is denied and he/she is
returned to Serbia? In the same vein, denial of entry to Polish territory to claim asylum and
deportation to Belarus could amount to refoulment, given Belarus is not a secure place for
asylum seekers. The authority of the four countries to regulate their borders and manage the
mixed migratory flow is legitimate, but it should not be used to restrict the right to seek
asylum. A case-by-case assessment is required to determine whether an asylum seeker’s
denial at the border automatically results in his deportation to a country where he faces

persecution.

2.3. Criminalization of irregular entry of asylum seekers

The criminalization of asylum means that an asylum seeker’s irregular entry or stay is
punishable.”>” In some case, states adopt a ‘zero-tolerance policy’ for irregular entry or stay

of asylum seekers.”8

In general, Article 31(1) CSR51 prohibits the penalization of asylum seekers coming

‘directly from a territory where their life or freedom was threatened’ for irregular entry or

755 Ibid. para.14.

756 Ibid. para.75.

757 Healey, Sharon A. “The Trend Toward the Criminalization and Detention of Asylum Seekers.” Human
Rights Brief, vol. 12, no. 1, 2004, pp.1-5; McDonnell, Thomas M. & Merton, Vanessa H. “Enter at Y our Own
Risk: Criminalizing Asylum-Seekers.” Columbia Human Rights Law Review, vol. 51, no.1, 2019, pp. 1-3.
738 Ghosh, Smita & Hoopes, Mary. “Learning to Detain Asylum Seekers and the Growth of Mass Immigration
Detention in the United States.” Law & Social Inquiry, vol. 46, no. 4, 2021, p.25.
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stay.” It recognizes the extraordinary circumstances that asylum seekers may face when
fleeing a country where they face persecution.’® It clearly envisions that asylum seekers
may have no realistic choice but to enter a country in an irregular manner without a visa or
passport, and requires states parties to the CSR51 to refrain from imposing penalties on such
asylum seeker, 76! at least where certain conditions are met.”®> An asylum seeker should not
be penalized if he/she arrived directly, presented themselves ‘without delay’, or
demonstrated ‘good cause’ for their irregular entry or presence.’®? In other words, no one
who has entered or stayed illegally in the country where he/she seeks asylum may be
detained, imprisoned, or punished as a result of his irregular entry. In this context, Goodwin-
Gill has observed that the notion of punishment encompasses ‘prosecution, fine, and
imprisonment.’’%*According to the author, imposing penalties without regard to the merits
of an individual’s claim to be a refugee will likely also violate the obligation of the state to
ensure and to protect the human rights of everyone within its territory or subject to its

jurisdiction.”6

The question arises: is Article 31(1) only applicable to asylum seekers who have arrived
‘directly from a territory where their life or freedom was threatened’? The expression
‘directly from a territory where their life or freedom was threatened’ can be interpreted in a

variety of ways.”® There are, in my opinion, two such ways.

73 Art.31(1) CSR51.
760 McAdam, Jane. “Inquiry into the provisions of the Migration Amendment (Designated Unauthorised
Arrivals) Bill, 2006.” Parliament of Australia, p.10. Retrieved from

https://www.aph.gov.au/Parliamentary Business/Committees/Senate/Legal_and_Constitutional Affairs/Com
pleted_inquiries/2004-07/migration unauthorised_arrivals/submissions/sublist Accessed 26 February 2022.
761 UNHCR considers that ‘the Convention is both a status and rights-based instrument and is underpinned by
a number of fundamental principles, most notably non-discrimination, non-penalization and non-refoulement.”
Source: UNHCR. “Introductory Note, 1951 UN Convention on Refugees and 1967 Protocol Relating to the
Status of Refugees.” 2010, p.3.

Retrieved  from  https://www.unhcr.org/
refugees.html Accessed 26 February 2022.
792 Art. 31(1) CSRS1.

763 Ibid.

%% Goodwin-Gill, Guy S. “Article 31 of the 1951 Convention relating to the Status of Refugees: Non-
penalization, Detention, and Protection.” Refugee Protection in International Law: UNHCR'’s Global
Consultations on International Protection edited by UNHCR, 2003, p. 194.

765 Goodwin-Gill notes that those who ascribe a narrower interpretation to the term ‘penalty’ in Art. 31(1) often
point to the French language version which refers simply to ‘sanctions penales’ (‘criminal penalties”) and to
case law. However, the English language version refers only to ‘penalties.” As Goodwin-Gill notes: where the
French and English texts of a convention disclose a different meaning which the applications of Art. 31 and 32
of the 1969 Vienna Convention does not remove, the meaning which bests reconciles the texts, having regard
to the object and purpose of the treaty shall be adopted. Source: ibid. pp.190-194.

766 Textualist, Intentionalist, and Teleological are the three major schools of treaty interpretation.

Source: Morse, Oliver. Schools of Approach to the Interpretation of Treaties. Catholic University Law Review,
vol.9, no.1, 1960, pp.36-51; Sinclair, I. M. “Vienna Conference on the Law of Treaties.” The International and
Comparative Law Quarterly, vol. 19, no. 1, 1970, pp. 47-69; Merrills, J. G. “Two Approaches to Treaty

rotection/basic/3b66c¢2aal0/convention-protocol-relating-status-
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The first type of interpretation is strict, literal, and narrow, which refers to a ‘plain text
reading’ or the ‘ordinary meaning’ of the provision, in which the provision is interpreted
based on its plain text meaning. Asylum seekers arriving from or transiting through a ‘safe
third country’ are excluded from this provision, in countries that interpret the refugee

definition narrowly.

The second type of interpretation is purposive and broad.’¢” In this case the expression
‘directly from a territory where their life or freedom was threatened’ covers asylum seekers
who transited or stayed for a period of time in other countries where they did not or could
not receive international protection in accordance with international standards, or where their
safety or security could not be assured.”® This reading is consistent with the humanitarian
objectives of CSR51, which is to provide as much protection as possible to those in need. A
purposive reading of the provision would imply that asylum seeker who did not ‘come
directly from a territory where their life or freedom was threatened’ may also benefit from

the protection provided by this provision.

It is interesting to study how the V4 countries interpret the non-penalty clause of CSR51,
and, how the four countries handle the irregular entry or presence of asylum seekers.
To begin, it is essential to understand the legal provisions governing irregular entry in general.
Irregular border crossings from the fence side can amount to a crime in Hungary.”®® In
Poland’”% and the Czech Republic, irregular border crossing is punishable by imprisonment
only if it is committed with the use or threat of violence.”’! In Slovakia irregular border

crossing is not a crime, but it is punishable by a range of administrative fines.”’?

Will asylum seekers be exempt from penalties for irregular entry if they present

themselves ‘without delay’ to the authorities and demonstrate ‘good cause for their irregular

Interpretation.” The Australian Yearbook of International Law Online, vol. 4, no.1, 1971, pp. 55-82; Ammann,
Odile. (ed.) “Chapter 6 The Interpretative Methods of International Law: What Are They, and Why Use
Them?” Domestic Courts and the Interpretation of International Law. Brill Nijhoff, 2020, pp.991-222.

767 Costello, Cathryn. “Article 31 of the 1951 Convention Relating to the Status of Refugees.” Legal and
Protection Policy Research: division of international protection, Series, PPLA/2017/01, 2017, p.5.

78 Ibid. pp.3-5.

7% In Hungary, irregular border crossings from the fence side can result in up to 8 years in prison, deportation,
and a re-entry ban. (Art. 352 of Act C of 2012 on the Penal Code, as amended by Act CXL of 2015).

770 In Poland, irregular border crossing can result in a fine, a restriction of liberty penalty, or a deprivation of
liberty for up to two years. (Art.49(A) Act of 24 August 2001 on the Code of Practice for Petty Offences; Art.
264 Act of 6 June 1997 Penal Code)

7 In the Czech Republic, irregular border crossing is punishable by imprisonment for one to five years only
if it is committed with the use or threat of violence (Art. 339 of the Penal Code of Czech Republic of 2009).
72 In Slovakia irregular border crossing is not a crime, but it is punishable by a range of administrative fines
(Art. 116 of Act No. 404/2011 Coll. of 21 October 2011 on the Stay of Foreigners and on the Changes and
Amendments of Some Legal Acts regulates the entry and legal stay of foreigners).
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entry or presence’? When Article 31(1) CSR51 was found to be applicable, criminal
proceedings were not suspended in the V4 countries. 773 Criminal and asylum procedures are
applied simultaneously.””* This means that the asylum seeker will most likely be detained or
‘imprisoned’ throughout the asylum process because he/ she entered in an irregular

manner.””

Both Poland and Slovakia examine the conditions referred in Article 31(1) CSR51 when
deciding whether or not to impose penalties for irregular entry or stay of asylum seekers.”7®
In Poland, criminal procedure for the irregular entry of asylum seeker can be suspended,
depending on the circumstances.””” However, criminal proceedings continue in both Poland
and Slovakia when an asylum seeker arrives from a transit country, ‘not coming directly.’”8
In Czech Republic, asylum seekers are not prosecuted for irregular border crossing, but the
act is punishable only when the state border is crossed with force.””® Asylum procedure at
the border excludes the criminal procedure because the asylum seeker does not cross the
border, so he/she is a subject of refusal of entry.”®0 At the end of the asylum procedure at the
border, in case of refusal, he/she is returned to his/her country of origin or to another country
where he/she can be readmitted.

Table No.2.: Legal provisions governing the irregular entry, including irregular entry
of asylum seekers

Country Legal provisions Punishment Applicability of
Article 31(1)
CSR51

Hungary e Art. 204 (1)(2)(3) ActII | * Fine: from Criminal and

0f 2012 on petty offences. | HUF 5,000 up to asylum
HUF 150,000 (€ 16 | procedures are

up to € 510) applied
or simultaneously.
o Art. 352 of act C of 2012 | * Crime: irregular
on the Penal Code, as border crossings
amended by Act CXL of from the fence side
2015) can result in up to

eight years in prison,

73 Costello, Cathryn, 2017, p.37.

74 Ibid.

775 Detention is discussed in the next subchapter.

776 European Commission. “EMN Ad-Hoc Query on “Interaction between criminal proceedings and asylum
procedure.”” 9 February 2016, p.2.

777 Ibid.

78 Ibid.

77 Art. 339 of the Penal Code of Czech Republic of 2009.

780 Op.cit. European Commission. “EMN Ad-Hoc Query...” 2016, p.2.
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deportation, and a
re-entry ban.

Poland * Art.49(a)Act of 24 * Fine: from PLN 20 | Criminal and
August 2001 on the Code | (€ 4.75) to asylum
of Practice for Petty PLN 5,000 procedures are
Offences (€1,188). applied

or simultaneously.
* Art. 264 Act Of 6 June * Crime: restriction
1997 Penal Code of liberty penalty, or
prison for up to two
years.
* Provisions 2(A) (B) of * Irregular border
the regulation of the crossing is
Ministry of Interior and punishable by
Administration of 13 deportation and re-
March 2020 on temporary | entering ban for a
suspension or restriction of | period ranging from
border traffic at certain ‘six months to three
border crossing points. years’.
Czech e Art. 156 Act No. * Fine: from Criminal and
Republic 326/1999 Coll., of 1 CZK 3,000 (€ 120) | asylum
January 2000 on the to CZK 10,000 procedures are
Residence of Foreign (€ 400) applied
Nationals in the Territory | or simultaneously.
of the Czech Republic.
* Crime: irregular

* Art. 339 of the Penal border crossing is

Code of Czech Republic of | punishable by

2009). imprisonment for
one to five years
only if it is
committed with the
use or threat of
violence.

Slovakia * Art. 116 of Act No. * Fine: up to € 800. | Criminal and
404/2011 Coll. of 21 asylum
October 2011 on the Stay procedures are
of Foreigners and on the applied
Changes and Amendments simultaneously.
of Some Legal Acts
regulates the entry and
legal stay of foreigners.

Source: author’s own creation

It is important to investigate whether irregular entry of asylum seekers in the aftermath

of the 2015 refugee crisis amount to a crime in the V4 countries. In the Czech Republic, as

previously stated, the OPU observed that between 2015 and 2017, asylum seekers were more
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likely to be imprisoned in regular prisons after arriving at Prague International Airport.”8!
The imprisonment was a criminal sanction for presenting false documents. The Czech
authorities did not consider the applicability of the non-penalization clause in Article 31(1)
CSR51.782 According to the statements of imprisoned asylum seekers, their requests to

submit an asylum application at the airport transit zone were ignored or directly rejected.’®?

In Hungary, the applicability of Article 31(1) is highly debatable both before and after the
2015 refugee crisis.”®* Practice shows that the criminal procedure is not suspended if the
defendant applies for asylum during the court hearing, which would have allowed the court
to consider a defence under article 31(1) CSR51.785 Motions for suspension of criminal
proceedings filed by the defendants’ legal representatives were consistently denied by the
court on the grounds that eligibility for international protection was not a relevant issue to
criminal liability.”® While the asylum claims have a suspensive effect, and a ‘penitentiary
judge’ can prohibit the execution of a court sentence of expulsion where the individual
concerned has been granted international protection, that prohibition does not annul the penal

sentence, let alone the conviction. 787

The question is whether the criminalization for irregular entry of asylum seekers in
Hungary amount to a violation of Article 31(1) CSRS51. From the Hungarian perspective,
there is no violation of Article 31(1) CSR51 because asylum seekers are not coming ‘directly
from a country of persecution.’’8® In general, asylum seekers arrive in Hungary through a
‘safe third country’ such as Serbia or another country where they can claim asylum and be
protected. To justify criminalization of irregular entry of asylum seekers, Hungary relies on

arguments related to the protection of national and EU security.”$°

81 Op.cit. NGO information. “The Czech Republic Joint submission by OPU ...” 2017, p.4.

82 Ibid.

83 Ibid.

78 There is insufficient data on the applicability and interpretation of Article 31(1) CSR51 when asylum
seekers arrive illegally and apply for asylum in Poland and Slovakia. The only available information is that
criminal and asylum procedures are applied simultaneously in case of the irregular entry of asylum seekers.
785 Asylum Information Database. “Access to the Territory and Push Backs: Hungary.” 2021. Retrieved from
https://asylumineurope.org/reports/country/hungary/asylum-procedure/access-procedure-and-
registration/access-territory-and-push-backs/ Accessed 26 February 2022.

78 Ibid.

87 Art. 301(6) of Act CCXL of 2013 on the implementation of criminal punishments and measures, and art.
51 and art. 52 of Act II of 2007 on the entry and residence of third-country nationals; Art. 59(2) of Act C of
2012 on the Penal Code which provides that: ‘Persons granted asylum may not be expelled.’

788 Generally, asylum seekers arrive in Hungary via two main routes. One is from Afghanistan Iran-Turkey-
Bulgaria-Serbia (or, to a lesser extent, but also via Romania and Ukraine), and the other is by sea, from Turkey
to Greece-Macedonia-Serbia. Source: Op.cit. Bernat, Aniko, et al. 2019, pp. 8-9.

8 “Government Spokesperson: Hungary’s border fence continues to protect the country against an influx of
migrants.” Hungary Today, 2 February 2018. Retrieved from https://abouthungary.hu/news-in-
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Another point of view, primarily that of the Council of Europe’® and UNHCR,”!
regarded the criminalization of asylum seekers for the sole reason of crossing the border
fence or entering the country irregularly, as inconsistent with Article 31(1) CSRS51.
According to the Council of Europe ‘lodging an asylum claim does not suspend the criminal
procedure, placing Hungary in breach of Article 31(1) CSR51.°7°? In the same vein, UNHCR
claimed that the prosecution of asylum seekers for irregular crossing of the border fence

‘raise serious concerns regarding incompatibility with Article 31(1) CSR51.7%3

As a result of these new provisions, thousands of asylum seekers were convicted of
criminal charges related to the border fence between 2015 and 2016. Attempts to invoke
Article 31(1) in these cases appear to have failed, owing in part to the fact that asylum
seekers were not deemed to have ‘come directly’ to Hungary.”* In this context, the UN
Human Rights Commissioner, Zeid Ra’ad Al Hussein, stated that amendments to the Penal
Code and the Asylum Act are incompatible with Hungary’s binding human rights
commitments. According to him, ‘This is an entirely unacceptable infringement of the
human rights of refugees... Seeking asylum is not a crime, and neither is entering a country

irregularly.””>

Hungary interpreted Article 31(1) CSR51 restrictively even before the 2015 refugee crisis
and the construction of fences.” In 2008, the HHC released a report on the protection of the
rights of people who arrive in Hungary with false documents with the intention of seeking
asylum.”7 According to the report, when the application of Article 31(1) arises, Hungarian

authorities apply the provisions of the Penal Procedure Code, rather than the provision of the

brief/government-spokesperson-hungarys-border-fence-continues-to-protect-the-country-against-an-influx-
of-migrants Accessed 22 February 2022 ; “FM Szijjart6: Building Border Fences ‘Only Effective Way’ to Stop
Migration.” Hungary Today, 9 November 2021. Retrieved from https:/hungarytoday.hu/foreign-minister-
peter-szijjarto-building-border-fences-only-effective-way-to-stop-migration-orban-government/ Accessed 26
February 2022.

70 Council of Europe. Doc. 14645, Reference 4414 of 21 January 2019, para. 49.

1 UNHCR. “Hungary as a Country of Asylum. Observations on Restrictive Legal Measures and Subsequent
Practice Implemented between July 2015 and March 2016.” May 2016, paras.57- 62.

2 Op.cit. Council of Europe, 2019, para.49.

73 Op.cit. UNHCR. “Hungary as a Country of Asylum...” 2016, para. 59.

7% Ibid. paras. 60-62.

%5 OHCHR. “Hungary violating international law in response to migration crisis: Zeid.” 17 September 2015.
Retrieved from
https://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=16449&LangID=E Accessed 26
February 2022.

6 E.g. Al-Tayyar Abdelhakim v Hungary, application no. (13058/11), Judgment of the (Second Section) of 23
October 2012, ECtHR, para.37.

7T HHC. “Asylum Seekers’ Access to Territory and to the Asylum Procedure in the Republic of Hungary.”
2008, pp.31-34. Retrieved from https://www.refworld.org/pdfid/4ecfd5d52.pdf Accessed 27 February 2022.
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CSRS51, and do not take asylum seekers’ special circumstances into account. 7% In 2008,
both the UNHCR and the HHC requested the Chief Prosecutor’s Office to determine its
position concerning the applicability of Article 31(1) CSR51.7%° The Chief Prosecutor
admitted that if the criteria contained in Article 31(1) are fully met ‘they present themselves
without delay to the authorities and show good cause for their illegal entry or presence’, the
criminal procedure should be suspended until a final decision is taken in the asylum
procedure. Indeed, he claimed that the nullification of culpability is linked to the final
recognition as a refugee or as a beneficiary of subsidiary protection. In other words, in cases
where persons are later admitted as refugees or beneficiaries of subsidiary protection,
culpability should be excluded according to Article 22(i) of the Penal Code. % The
application of Article 31(1) CSR51 has always been problematic in Hungary. It can be said
that Hungarian authorities failed to properly apply Article 31(1) CSRS51 in several cases,
establishing the criminal liability of asylum seekers without regard to this specific provision
of the CSR51.Hungarian law lacked legal guarantees to ensure compliance with Article
31(1) CSR51. The criminalization of irregular entry targeting asylum seeker through the
exclusion of the application of Article 31(1) violates Hungary’s international legal

obligations.

I presume that the non-penalization clause in Article 31(1) CSR51, as well as the
avoidance of prosecuting asylum seekers, must be considered when asylum seekers enter
irregularly. The failure to establish clear rulings prohibiting or suspending criminal
prosecution while the asylum claim is pending or determined could be a problem. In Hungary
and Czech Republic, for example, criminalizing irregular entry is an additional barrier for
asylum seekers. In recognizing that seeking asylum is not an unlawful act, nor a criminal

act, an asylum seeker shall not be criminalized solely for his/her irregular entry.

3. Asylum Seekers at risk of unlawful and arbitrary detention

In asylum context, the ‘detention’ can be defined as ‘the deprivation of liberty or
confinement in a closed place which an asylum seeker is not permitted to leave at will,

including, though not limited to, prisons or purpose-built detention, closed reception or

78 According to the report, when Hungarian authorities discover that a foreigner is using a false travel
document, they usually claim that they must apply the provisions of the Penal Procedure Code and are thus
required to report the criminal act. As a result, an asylum seeker who enters Hungary with false or forged travel
documents was subject to criminal sanctions. Source: /bid.

7% In 2008, UNHCR addressed a letter to the Chief Public Prosecutor on “The Application of Article 31 of
the Geneva Convention Relating to the Status of Refugees in the Republic of Hungary”.

800 Art. 22 of Act C 0f 2012 on the Penal Code.
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holding centres or facilities.”8"! The detention facility may be managed by public authorities
or private contractors, and the confinement may be authorized by an administrative or

judicial procedure.®0?

Article 31(2) CSR51 uses the expression ‘restrictions on movements of refugees.” This
means that restrictions on asylum seekers’ movement may be imposed, only, if necessary,
until their status is regularized. It worth noting that the right to liberty and security of person
is guaranteed under Article 9 ICCPR. This applies to all kinds of deprivations of liberty,
including detention for migration control.893 However, the states’ right of derogation can be
invoked only in a public emergency if it is ‘strictly required by the exigencies of the
situation’, and ‘provided such measures are not inconsistent with their other obligations
under international law and do not involve discrimination ...’8%*Accordingly, detention in
the asylum context is neither prohibited under international law per se, nor is the right to

liberty of person absolute.30

Asylum seekers may be detained during the ‘pre-admission’ stage or throughout the entire
asylum procedure. If used, detention should be lawful rather than unlawful or arbitrary, and
explicitly confirmed to be necessary, reasonable, proportional and a measure of last resort.
806 Tt should be used only in specific cases and should address individual needs and

vulnerabilities.

As will be detailed below, detention of asylum seekers has been governed by specific
provisions of EU asylum law, most notably in the Reception Conditions Directive, Dublin
III Regulation, and the Return Directive, which outline permissible grounds, procedural
safeguards, and detention conditions, including those for vulnerable applicants. Detention

conditions must strictly respect human dignity and international standards.

All of the V4 countries established grounds to justify the detention of asylum seekers.307

Indeed, detention of asylum seekers is only legal in all four countries if it is used to verify

801 UNHCR. “Detention Guidelines: Guidelines on the Applicable Criteria and Standards relating to the
Detention of Asylum Seekers and Alternatives to Detention.” 2012, para.5.

802 Ihid.

803 HRC. “General Comment No. 8 on Article 9 (Right to liberty and security of person).” UN Doc.
HRI/GEN/1/Rev.7, 1982, para. 1.

804 Art. 4 ICCPR.

805 Op. cit. UNHCR. “Detention Guidelines...” 2012, para.18.

806 UNGA. “Report of the Working Group on Arbitrary Detention United Nations Basic Principles and
Guidelines on remedies and procedures on the right of anyone deprived of their liberty to bring proceedings
before a court.” A/HRC/30/xx, 2015, paras. 1-14, 24, 54.

807(1) In Hungary, asylum detention found its basis in Art. 31/A the Act LXXX of 2007 of 1 January 2008 on
Asylum. Based on Act XX of 2017 on the amendment of certain acts to tighten the procedures conducted on
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identity, determine the elements on which the claim to asylum is based, or to protect national
security or public order. As a result, asylum seekers can be detained pending a decision on
their asylum claim or other requests to remain in the country; or pending their final removal
when they are no longer allowed to stay in the country due to the rejection of their asylum
application. As will be addressed further below, the maximum period of detention has been

established by law, and special detention measures apply to ‘vulnerable applicants.’

The unlawfulness of certain detentions of asylum seekers during and in the aftermath of
the 2015 refugee crisis raises a number of inconsistencies with V4 countries’ EU and
international obligations. The first question that comes to mind, is: What makes asylum
detention unlawful? There are numerous reasons that call into question the lawfulness of

asylum detention.

De jure, any asylum detention that is not based on one of the legal grounds specified in
the V4 national legislation, in accordance with the administrative procedure within strict
time limit and violates the detainee’s rights and guarantees is unlawful. The following are
the main flaws in asylum detention: the total absence of individualized decision-making in
determining the necessity and proportionality of detention, as well as the use of speculative,
generalized arguments rather than individualized reasoning; and the absence of well-
considered alternatives to detention; and the inefficiency of judicial review of asylum
detention. Additionally, the place of detention ‘transit zone’ itself challenged the lawfulness

of detention.
3.1. Automatic detention and lack of individualized decision-making

What exactly is meant by ‘automatic detention’? The term ‘automatic detention’ refers to
detention that is not based on an examination of the necessity of the detention in the specific

case. One of the features of automatic asylum detention is the complete lack of

the border, Hungary expanded its detention regime by establishing automatic and indefinite detention for all
asylum seekers for the duration of the asylum procedure, with the exception of unaccompanied children under
the age of 14; (2)In Poland, asylum detention found its basis in both Art. 40 and Art. 89(1) of Act of 13 June
2003 on granting protection to aliens within the territory of the Republic of Poland, and Art. 398(A),410-427
of Act of 12 December 2013 on Foreigners; (3) In the Czech Republic, asylum detention found its basis in
Art.124(A) 124(B)(1) art.125(1)-(3) Art. 119(1)(A) and art. 119(1)(B)(6)-(7) of Act No. 326/1999 Coll., of 1
January 2000 on the Residence of Foreign Nationals in the Territory of the Czech Republic; Art. 124(1), Art.
129 of the Act no. 326/199 Coll. on the Residence of Foreign Nationals, and Art. 46(A)(5) of Act No. 325/1999
Coll. of 11 November 1999 on Asylum.; (4)In Slovakia, asylum detention found its basis in Art. 2 (T), Art.
61(a), Art. 77, Art.78 (A), Art. 88 of Act No. 404/2011 Coll. of 21 October 2011 on the Stay of Foreigners and
on the Changes and Amendments of Some Legal Acts regulates the entry and legal stay of foreigners and Art.
3 (8) of Act. No. 480/2002 Coll. of 20 June 2002 on Asylum and on the Changes and Amendments of Some
Legal Acts.
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individualized decision-making. This means that authorities automatically detain asylum
seekers who intend to apply for asylum or whose asylum claim is pending, as well as asylum

seekers subject to the return procedure.

Recent national legislative reforms in Hungary and Poland have increased the risk of
systematic and arbitrary detention through the almost exclusive conduct of asylum
procedures at the border. The 2017 amendments to Hungary’s asylum law allow for
automatic and indefinite detention of all asylum seekers, whose claims can now only be
examined in the transit zones of Rdszke and Tompa. The Polish government proposed a
similar automatic detention regime at the border shortly after the Hungarian legislative
reform. Similarly, the aforementioned Draft Amendments, which were initiated in 2017 and
will be implemented in Poland in 2021, impose mandatory detention of asylum seekers with

no opportunity to challenge their detention.

In addition, automatic detention of asylum seekers has been observed in the Czech
Republic. Compared to other countries in the region, the Czech legal framework is
distinguishable by setting an extensive ground, ‘not narrowly defined’, that can lead to
automatic detention.8%® As the country was an important transit country for asylum seekers
attempting to reach Northern and Western during the height of the 2015 refugee crisis, an
amendment to the Asylum Act has extended the list of grounds defending the detention of
asylum seekers.®? The amendment was a part of a complex asylum strategy, the first of its
kind for the Czech Republic.®1% Accordingly, the government significantly boosted the
country’s detention capacity and started systematically apprehending not only asylum
seekers on trains arriving from Hungary 8!' but also persons arriving at the Prague

airport transit zone to claim asylum.$!2

In a similar vein, in Komissarov v. Czech Republic, the applicant, Russian National,
subject of several extradition requests lodged by Russia, complains under Article 5(1) ECHR
that his detention by the Czech authorities, was arbitrary and excessively lengthy as the time-

limit prescribed under domestic law had not been followed, and no alternative measures to

808 HRC. “Concluding observations on the third periodic report of the Czech Republic.” CCPR/C/CZE/CO/3,
22 August 2013, para. 17.

899 Art. 2 of Act No. 314/2015 Coll.

810 Global Detention Project. “The Czech Republic.”

Retrieved from https://www.globaldetentionproject.org/countries/europe/czech-republic Accessed 9 February
2022.

811 Ibid.

812 Ibid.
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detention were considered.®!3 To be more specific, the applicant lodged an application for
asylum and the extradition proceedings were halted, however he remained in detention
during the duration of the asylum proceedings and following their rejection he was extradited
on the 15 November 2017.8'41n its analysis, the ECtHR noted that when extradition and
asylum proceedings run concurrently, separate time limits are provided in domestic law, and
in the present case, these limits had been greatly exceeded.?!® The Court reasoned that strict
time limits for an asylum examination are important safeguards against arbitrariness, and
that as a result, the domestic authorities were required to demonstrate the required diligence
under both domestic law and the Convention.3!'¢ The court considered that the authorities
failed to acknowledge or respond to the serious delays in the proceedings despite the
applicant’s complaints.®'7 As a result, the Court found that the applicant’s detention pending
extradition for eighteen months violated domestic law.818 In light of these considerations, the

Court concluded that there had been a violation of Article 5(1)(f) ECHR.8!°

Deprivation of liberty is only permissible under the ECHR if it is used to achieve a
specific goal defined in the exhaustive list of permissible grounds listed in Article 5(1)
ECHR subparagraphs (a) to (f). Detention of persons subject to extradition, irregular
migrants, and asylum seekers usually falls under subparagraph (f), which has ‘two limbs’:
to prevent unauthorised entry or when action is being taken with the intention of deportation
or extradition.??° The legality of detaining asylum seekers in order to secure their deportation
is not always clear.8?! The ECtHR initially stated that the pre-deportation limb of Article
5(1)(f) ECHR could not be applied to asylum seekers because Articles 31 and 33 of the
CSR51 prohibit the expulsion of asylum seekers prior to a final decision on their
application. 22 While the ECtHR refers to the CSR51 broadly in S.D. v. Greece, it
specifically refers to Articles 31-33 of the CSR51 in R. U. v. Greece. The Court notes, in the

813 Komissarov v. Czech Republic case no. (20611/17) Judgment of the Court (Fifth Section) of 3 February
2022, ECtHR.

814 Ibid. paras. 2-5.

815 Ibid. para. 51-52.

816 Ibid. para. 51.

817 Ibid.

818 Ibid. para. 52.

819 Ibid. para. 53.

820 European Database of Asylum Law. “Detention of asylum-seekers under the scope of Article 5(1)(f) of
ECHR - some thoughts based on recent ECHR and CJEU jurisprudence.” 14 September 2016. Retrieved
from https://www.asylumlawdatabase.eu/en/journal/detention-asylum-seekers-under-scope-article-5 1 f-echr-
some-thoughts-based-recent-echr-and Accessed 19 February 2022.

821 Ibid.

822 §.D. v. Greece, case no. (53541/07), Judgment of the Court (First Section) of 11 September 2009,
ECtHR, paras. 15, 18, 31, 81; R.U. v. Greece, case no. (2237/08) Judgment of the Court (First section ) 7
September 201 I ECtHR.
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latter, that it is clear from international law, [...] specifically Articles 31-33 of the CSR51[...],
that the expulsion of a person who has submitted an asylum application is not permitted until
a final decision on the asylum claim is issued.3?3 However, in the recent case of Nabil and
others v. Hungary, the Court took a different stance.®?* The case concerned three Somali
nationals who entered Hungary through Serbia and were detained by Hungarian border
police because they entered irregularly and lacked identity documents. The applicants were
issued an expulsion order and detained in order to ensure their return. After a few days, they
applied for asylum, claiming that they would face persecution from Al-Shabab if they
returned to Somalia.®?’ They were detained until they were granted subsidiary protection.
The Court reiterated that detention ‘with a view to deportation’ can only be justified if the
deportation is already ongoing and there is a real prospect of carrying it out.®2¢ However, the
pending asylum case does not imply that the detention was no longer ‘with a view to
deportation” because the eventual dismissal of the asylum applications could have opened
the way for the deportation orders to be carried out. ‘The detention nevertheless had to be in
compliance with the national law and free of arbitrariness.’®?” The Court ruled that the
applicants’ detention prior to filing their asylum claim was justified by Article 5(1)(f)
because they were being detained for the purpose of deportation. 828 Regarding their
continued detention, this had been justified primarily on the basis of the initial decision to
detain the applicants, without taking into account the criteria set forth in domestic law:
whether the applicants were indeed frustrating their expulsion and posed a flight risk;
whether alternative, less stringent measures were applicable; and whether or not expulsion
could eventually be enforced.$?° The court found that the dete